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� �3ODLQWLII�3DXO�-��0DQDIRUW�-U���ZKR�KDV�EHHQ�LQGLFWHG�LQ�WZR�FULPLQDO�FDVHV�EURXJKW�E\�WKH�

2IILFH� RI� 6SHFLDO� &RXQVHO�� ILOHG� D� FLYLO� FRPSODLQW� DJDLQVW� WKH�'HSDUWPHQW� RI� -XVWLFH� �³'2-´���

6SHFLDO�&RXQVHO�5REHUW�6��0XHOOHU�,,,��DQG�$FWLQJ�$WWRUQH\�*HQHUDO�5RG�-��5RVHQVWHLQ��DOOHJLQJ�

WKDW�WKH�'HSDUWPHQW�H[FHHGHG�LWV�DXWKRULW\�ZKHQ�LW�LVVXHG�WKH�RUGHU�DSSRLQWLQJ�WKH�6SHFLDO�&RXQVHO�

�WKH�³$SSRLQWPHQW�2UGHU´���DQG�WKDW�WKH�6SHFLDO�&RXQVHO�H[FHHGHG�KLV�DXWKRULW\�DV�ZHOO���&RPSO��

>'NW�����@���0DQDIRUW�KDV�UHILQHG�KLV�FODLPV�VLQFH�WKH�FDVH�ZDV�RULJLQDOO\�ILOHG��DQG�LQ�WKLV�FLYLO�

FDVH��KH�LV�RQO\�DVNLQJ�WKH�&RXUW�WR�HQMRLQ�IXWXUH�DFWLRQV�DJDLQVW�KLP�XQGHU�WKH�$SSRLQWPHQW�2UGHU���

%XW�DV�WKH�'�&��&LUFXLW�KDV�PDGH�FOHDU��³>S@URVSHFWLYH�GHIHQGDQWV�FDQQRW��E\�EULQJLQJ�DQFLOODU\�

HTXLWDEOH�SURFHHGLQJV��FLUFXPYHQW�IHGHUDO�FULPLQDO�SURFHGXUH�´��Deaver v. Seymour� ����)��G�����

����'�&��&LU����������7KHUHIRUH��GHIHQGDQWV¶�PRWLRQ�WR�GLVPLVV�WKH�FRPSODLQW�ZLOO�EH�JUDQWHG��

� &RXQW�,�RI�WKH�FRPSODLQW��EURXJKW�DJDLQVW�'2-�DQG�WKH�$FWLQJ�$WWRUQH\�*HQHUDO��DOOHJHV�

WKDW� WKH�$FWLQJ�$WWRUQH\�*HQHUDO� LVVXHG� DQ�$SSRLQWPHQW�2UGHU� WKDW� GLG� QRW� FRPSRUW�ZLWK� WKH�

DSSOLFDEOH�'2-�UHJXODWLRQ�� �See &RPSO�������±��� ���&�)�5����������� �7KHUHIRUH��DFFRUGLQJ�WR�

0DQDIRUW��WKH�JUDQW�RI�DXWKRULW\�WR�WKH�6SHFLDO�&RXQVHO�ZDV�DQ�ultra vires DFWLRQ�RQ�WKH�SDUW�RI�WKH�

$FWLQJ� $WWRUQH\� *HQHUDO� LQ� YLRODWLRQ� RI� WKH� $GPLQLVWUDWLYH� 3URFHGXUH� $FW� �³$3$´��� � See

Case 1:18-cv-00011-ABJ   Document 37   Filed 04/27/18   Page 1 of 24



��
�

&RPSO�������±���� �&RXQW� ,,��EURXJKW�RQO\�DJDLQVW� WKH�6SHFLDO�&RXQVHO�� DOOHJHV� WKDW� HYHQ� LI� WKH�

$SSRLQWPHQW�2UGHU�ZDV�YDOLG��WKH�6SHFLDO�&RXQVHO�H[FHHGHG�WKH�VFRSH�RI� WKH�DXWKRULW\�KH�ZDV�

JLYHQ�ZKHQ�KH�LQGLFWHG�0DQDIRUW��EHFDXVH�WKH�FKDUJHV�GLG�QRW�DULVH�RXW�RI�WKH�LQYHVWLJDWLRQ�LQWR�

WKH������SUHVLGHQWLDO�HOHFWLRQ�DQG�WKH�DOOHJDWLRQV�RI�5XVVLDQ�LQWHUIHUHQFH�LQ�WKH�HOHFWLRQ���Id.������±

������

� 3ODLQWLII� VHHNV�GHFODUDWRU\� DQG� LQMXQFWLYH� UHOLHI�� �7KH� FRPSODLQW� UHTXHVWV� ³DQ�RUGHU� DQG�

MXGJPHQW�VHWWLQJ�DVLGH�WKH�$SSRLQWPHQW�2UGHU�DQG�GHFODULQJ�LW�LQYDOLG�´�DQG�LW�DVNV�IRU�³DQ�RUGHU�

DQG� MXGJPHQW� GHFODULQJ� ultra vires DQG� VHWWLQJ� DVLGH� DOO� DFWLRQV� WDNHQ� DJDLQVW� 0U�� 0DQDIRUW�

SXUVXDQW� WR� WKH� $SSRLQWPHQW� 2UGHU�´� ZKLFK� ZRXOG� LQFOXGH� WKH� SHQGLQJ� FULPLQDO� LQGLFWPHQWV���

&RPSO��DW�����³3UD\HU�IRU�5HOLHI´���see also id. ������³0U��0XHOOHU¶V�DFWLRQV�PXVW�EH�VHW�DVLGH�´���

� 2Q�)HEUXDU\����������GHIHQGDQWV�ILOHG�D�PRWLRQ�WR�GLVPLVV�WKH�FLYLO�FDVH�SXUVXDQW�WR�)HGHUDO�

5XOH�RI�&LYLO�3URFHGXUH����E�������'HIV�¶�0RW��WR�'LVPLVV�>'NW������@��³'HIV�¶�0RW�´���'HIV�¶�0HP��

LQ�6XSS��RI�'HIV�¶�0RW��>'NW��������@��³'HIV�¶�0HP�´����7KH\�DUJXH�ILUVW�WKDW�0DQDIRUW�PD\�QRW�

EULQJ�D�IHGHUDO�FLYLO�DFWLRQ�WR�LQWHUIHUH�ZLWK�KLV�RQJRLQJ�FULPLQDO�SURVHFXWLRQ���'HIV�¶�0HP��DW���±

�����1H[W��WKH\�FRQWHQG�WKDW�&RXQW�,�VKRXOG�EH�GLVPLVVHG�IRU�WKUHH�UHDVRQV�������WKH�$3$�PD\�RQO\�

EH�LQYRNHG�E\�FODLPDQWV�ZKR�GR�QRW�KDYH�DQ�DGHTXDWH�UHPHG\�DW�ODZ��DQG�0DQDIRUW�KDV�VXFK�D�

UHPHG\�LQ�WKH�)HGHUDO�5XOHV�RI�&ULPLQDO�3URFHGXUH������WKH�6SHFLDO�&RXQVHO�UHJXODWLRQV�GR�QRW�

FUHDWH�OHJDO�ULJKWV�WKDW�FDQ�EH�HQIRUFHG�WKURXJK�DQ\�ODZVXLW��LQFOXGLQJ�D�FLYLO�VXLW�EURXJKW�XQGHU�

WKH�$3$��DQG�����WKHUH�KDV�EHHQ�QR�ILQDO�DJHQF\�DFWLRQ�IRU�SXUSRVHV�RI�WKH�$3$���Id.�DW���±�����

'HIHQGDQWV� DOVR� DUJXH� WKDW� &RXQW� ,,� IDLOV� WR� VWDWH� D� MXVWLFLDEOH� FODLP� XQGHU� WKH� 'HFODUDWRU\�
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-XGJPHQW�$FW�EHFDXVH�WKH�$FW�VWDQGLQJ�DORQH�GRHV�QRW�SURYLGH�D�EDVLV�IRU�IHGHUDO�FRXUWV�WR�H[HUFLVH�

VXEMHFW�PDWWHU�MXULVGLFWLRQ�XQGHU�$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ���See id.�DW���±�����

,Q�WKH�PHDQWLPH��WKH�&RXUW�VHW�D�PRWLRQV�VFKHGXOH�LQ�WKH�FULPLQDO�FDVH��DQG�RQ�0DUFK�����

������0DQDIRUW� ILOHG� D�PRWLRQ� SXUVXDQW� WR� )HGHUDO� 5XOHV� RI� &ULPLQDO� 3URFHGXUH� ���E����� DQG�

���E�����WR�GLVPLVV�WKH�LQGLFWPHQW�RQ�WKH�VDPH�WZR�JURXQGV�������EHFDXVH�WKH�DSSRLQWPHQW�RI�WKH�

6SHFLDO�&RXQVHO�ZDV�DQ�ultra vires DFW�E\�WKH�$FWLQJ�$WWRUQH\�*HQHUDO�WKDW�ZDV�FRQWUDU\�WR�WKH�

WHUPV�RI�WKH�'2-�6SHFLDO�&RXQVHO�UHJXODWLRQV��DQG�����EHFDXVH�WKH�LQGLFWPHQW�H[FHHGV�WKH�VFRSH�

RI� WKH� DXWKRULW\� JUDQWHG� WR� WKH� 6SHFLDO� &RXQVHO� LQ� WKH� $SSRLQWPHQW� 2UGHU�� �United States v. 

Manafort��1R�������FU��������'�'�&���������'HI�¶V�0RW��WR�'LVPLVV�WKH�6XSHUVHGLQJ�,QGLFWPHQW�

>'NW�������@�DW���±�����$QG�RQ�0DUFK�����������0DQDIRUW�ILOHG�D�VLPLODU�PRWLRQ�WR�GLVPLVV�WKH�

LQGLFWPHQW�SHQGLQJ�LQ�WKH�(DVWHUQ�'LVWULFW�RI�9LUJLQLD���See United States v. Manafort� 1R�������

FU�����(�'��9D���������'HI�¶V�0RW��WR�'LVPLVV�>'NW������@���:KLOH�WKHUH�LV�REYLRXV�RYHUODS�DPRQJ�

WKH�LVVXHV�UDLVHG�LQ�WKH�LQVWDQW�FLYLO�DFWLRQ�DQG�LQ�WKH�PRWLRQV�WR�GLVPLVV�WKH�FULPLQDO�FDVHV��WKLV�

RSLQLRQ�ZLOO�QRW�DGGUHVV��DQG�VKRXOG�QRW�EH�UHDG�DV�H[SUHVVLQJ�DQ\�RSLQLRQ�DERXW��WKH�PHULWV�RI�

WKRVH�PRWLRQV���

� �,Q�DQ\�HYHQW��0DQDIRUW�KDV�VLJQLILFDQWO\�QDUURZHG�WKH�VFRSH�RI�KLV�FLYLO�FDVH�WR�UHGXFH�WKDW�

RYHUODS���,Q�KLV�RSSRVLWLRQ�WR�WKH�SHQGLQJ�PRWLRQ�WR�GLVPLVV��SODLQWLII�DSSHDUHG�WR�EDFN�DZD\�IURP�

ZKDW�VHHPHG�WR�EH�DQ�XQDPELJXRXV�UHTXHVW�WKDW�WKH�&RXUW�GHHP�WKH�LQGLFWPHQW�WR�EH�LQYDOLG���:KHQ�

WKH�FRPSODLQW�ZDV�ILOHG��LW�DOOHJHG��

7KH�LQGLFWPHQW�UDLVHV�VWDOH�DOOHJDWLRQV�'2-�PXVW�KDYH�EHHQ�DZDUH�RI�IRU�
QHDUO\�D�GHFDGH��WKH\�DUH�QRW�PDWWHUV�WKDW�³DURVH�IURP�WKH�LQYHVWLJDWLRQ´�LQWR�
WKH������HOHFWLRQ�DQG�DOOHJHG�FROOXVLRQ�ZLWK�WKH�5XVVLDQ�JRYHUQPHQW��%\�
LJQRULQJ�WKH�ERXQGDULHV�RI�WKH�MXULVGLFWLRQ�JUDQWHG�WR�WKH�6SHFLDO�&RXQVHO�LQ�

������������������������������������������������������������
��� 3ODLQWLII�RSSRVHG�WKH�PRWLRQ�RQ�)HEUXDU\������������3O�¶V�0HP��RI�/DZ�LQ�2SS��WR�'HIV�¶�
0RW��>'NW������@��³3O�¶V�2SS�����2Q�0DUFK����������GHIHQGDQWV�ILOHG�D�UHSO\���'HIV�¶�5HSO\�0HP��
LQ�6XSS��RI�'HIV�¶�0RW��>'NW������@��³'HIV�¶�5HSO\´���
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WKH� $SSRLQWPHQW� 2UGHU�� 0U�� 0XHOOHU� DFWHG� EH\RQG� WKH� VFRSH� RI� KLV�
DXWKRULW\��0U��0XHOOHU¶V�DFWLRQV�PXVW�EH�VHW�DVLGH���
�

&RPSO�� �� ��� �LQWHUQDO� HGLWV� RPLWWHG��� see also 3UD\HU� IRU� 5HOLHI� �� E� �VHHNLQJ� ³DQ� RUGHU� DQG�

MXGJPHQW�������VHWWLQJ�DVLGH�DOO� DFWLRQV� WDNHQ�DJDLQVW�0U��0DQDIRUW�SXUVXDQW� WR� WKH�$SSRLQWPHQW�

2UGHU´����%XW�LQ�D�IRRWQRWH�WR�KLV�RSSRVLWLRQ�WR�GHIHQGDQWV¶�PRWLRQ�WR�GLVPLVV��SODLQWLII�VWDWHG���³>W@R�

WKH�H[WHQW�WKH�>F@RPSODLQW�FDQ�EH�UHDG�WR�VHHN�GLVPLVVDO�RI�WKH�LQGLFWPHQW�LQ�WKH�SHQGLQJ�FULPLQDO�

FDVH�LQ�WKLV�&RXUW��0U��0DQDIRUW�H[SUHVVO\�ZDLYHV�DQ\�VXFK�FODLP�IRU�UHOLHI�LQ�WKLV�FLYLO�FDVH�´��3O�¶V�

2SS��DW����Q�����$W�WKH�KHDULQJ�RQ�WKH�PRWLRQ�KHOG�RQ�$SULO����������SODLQWLII�GLVDYRZHG�DQ\�IXUWKHU�

LQWHUHVW�LQ�DQ�RUGHU�VHWWLQJ�DVLGH�WKH�LQGLFWPHQWV��see 7U��RI�3URFHHGLQJV�+HOG�RQ�$SU����>'NW������@�

�³7U�´��DW�����±����id. DW������±����id. DW������±����DQG�ZLWK�WKDW��KH�DEDQGRQHG�&RXQW�,,���Id.�DW�

�����±����³7KH�&RXUW���6R�WKDW�PHDQV�\RX¶UH�ZLWKGUDZLQJ�&RXQW�7ZR"��0U��'RZQLQJ���:H�DUH��

<RXU�+RQRU�´����7KXV��WKH�RQO\�FODLP�WKDW�LV�SHQGLQJ�IRU�SXUSRVHV�RI�WKLV�PRWLRQ�LV�&RXQW�,�DJDLQVW�

WKH�'HSDUWPHQW� RI� -XVWLFH� DQG� WKH�$FWLQJ�$WWRUQH\�*HQHUDO� XQGHU� WKH�$3$�� DQG� SODLQWLII� KDV�

HPSKDVL]HG�WKDW�ZLWK�WKDW�FODLP��KH�VHHNV�RQO\�³SURVSHFWLYH�UHOLHI���DQ�RUGHU�GHFODULQJ�LQYDOLG�WKH�

ultra vires $SSRLQWPHQW�2UGHU�DQG�HQMRLQLQJ�WKH�6SHFLDO�&RXQVHO¶V�IXWXUH�ultra vires H[HUFLVH�RI�

DXWKRULW\�XQGHU�WKDW�2UGHU�´��3O�¶V�2SS� DW�����see also 7U��DW�����±����id. DW�����±������

� 0RUHRYHU�� FRXQVHO� IXUWKHU� FODULILHG� DW� WKH� KHDULQJ� WKDW� SODLQWLII� LV� QRW� VHHNLQJ� DQ� RUGHU�

VHWWLQJ� DVLGH� WKH� $SSRLQWPHQW� 2UGHU� LQ� LWV� HQWLUHW\�� UDWKHU�� KH� LV� RQO\� VHHNLQJ� WR� LQYDOLGDWH�

SDUDJUDSK��E��LL���ZKLFK�JUDQWV�WKH�6SHFLDO�&RXQVHO�WKH�DXWKRULW\�WR�LQYHVWLJDWH�³DQ\�PDWWHUV�WKDW�

DURVH�RU�PD\�DULVH�GLUHFWO\�IURP�WKH�LQYHVWLJDWLRQ�´��7U��DW�����±������see also ([��$�WR�&RPSO��

>'NW�������@��³$SSRLQWPHQW�2UGHU´���

%XW�D�FLYLO�FDVH�LV�QRW�WKH�DSSURSULDWH�YHKLFOH�IRU�WDNLQJ�LVVXH�ZLWK�ZKDW�D�SURVHFXWRU�KDV�

GRQH�LQ�WKH�SDVW�RU�ZKHUH�KH�PLJKW�EH�KHDGHG�LQ�WKH�IXWXUH�� �,W� LV�D�VRXQG�DQG�ZHOO�HVWDEOLVKHG�

SULQFLSOH�WKDW�D�FRXUW�VKRXOG�QRW�H[HUFLVH�LWV�HTXLWDEOH�SRZHUV�WR�LQWHUIHUH�ZLWK�RU�HQMRLQ�DQ�RQJRLQJ�
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FULPLQDO�LQYHVWLJDWLRQ�ZKHQ�WKH�GHIHQGDQW�ZLOO�KDYH�WKH�RSSRUWXQLW\�WR�FKDOOHQJH�DQ\�GHIHFWV�LQ�

WKH�SURVHFXWLRQ� LQ� WKH� WULDO�FRXUW�RU�RQ�GLUHFW�DSSHDO�� �7KHUHIRUH�� WKH�&RXUW� ILQGV� WKDW� WKLV�FLYLO�

FRPSODLQW�PXVW�EH�GLVPLVVHG���7KH�FRQFOXVLRQ�WKDW�WKLV�LV�WKH�QHFHVVDU\�RXWFRPH�LV�UHLQIRUFHG�E\�

WKH�UHTXLUHPHQW�LQ�WKH�VROH�VWDWXWH�WKDW�SODLQWLII�LQYRNHV�±�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�±�WKDW�

D�FODLPDQW�PD\�RQO\�VHHN�UHOLHI�XQGHU�WKH�$FW�LI�KH�ODFNV�DQ�DGHTXDWH�UHPHG\�DW�ODZ���3ODLQWLII¶V�

FODLPV�DERXW�WKH�OHJLWLPDF\�RI�WKH�$SSRLQWPHQW�2UGHU�FDQ�EH�DGGUHVVHG�LQ�KLV�FULPLQDO�FDVHV�LQ�

DFFRUGDQFH�ZLWK�WKH�)HGHUDO�5XOHV�RI�&ULPLQDO�3URFHGXUH��VR�WKH�&RXUW�VKRXOG�QRW�UHDFK�WKH�PHULWV�

RI�WKRVH�FODLPV�KHUH���0RUHRYHU��JLYHQ�WKH�ZD\�SODLQWLII�KDV�UH�FKDUDFWHUL]HG�DQG�DOWHUHG�KLV�FLYLO�

FRPSODLQW�WR�RYHUFRPH�WKHVH�REVWDFOHV�WR�WKH�&RXUW¶V�H[HUFLVH�RI�LWV�MXULVGLFWLRQ��LW�LV�QRW�DW�DOO�FOHDU�

WKDW�WKHUH�LV�DQ\�ULSH��MXVWLFLDEOH�FRQWURYHUV\�OHIW�LQ�WKLV�ODZVXLW�IRU�WKH�&RXUW�WR�UHVROYH��DQG�WKHUH�

DUH�FHUWDLQO\�QR�DOOHJDWLRQV�RI�LPSHQGLQJ�LUUHSDUDEOH�KDUP�WKDW�ZRXOG�MXVWLI\�LQMXQFWLYH�UHOLHI��

%$&.*5281'�
�

,�� 5HJXODWRU\�)UDPHZRUN�

� $V�D�JHQHUDO�PDWWHU��OLWLJDWLRQ�RQ�EHKDOI�RI�WKH�8QLWHG�6WDWHV�LV�³UHVHUYHG�WR�RIILFHUV�RI�WKH�

'HSDUWPHQW� RI� -XVWLFH�� XQGHU� WKH� GLUHFWLRQ� RI� WKH� $WWRUQH\�*HQHUDO�´� � ���8�6�&�� �� ����� � %XW�

&RQJUHVV� KDV� H[SUHVVO\� DXWKRUL]HG� WKH� $WWRUQH\� *HQHUDO� WR� DSSRLQW� 6SHFLDO� &RXQVHO���

6HFWLRQ�����D��RI�7LWOH����RI�WKH�8QLWHG�6WDWHV�&RGH�SURYLGHV��

7KH�$WWRUQH\�*HQHUDO�RU�DQ\�RWKHU�RIILFHU�RI�WKH�'HSDUWPHQW�RI�-XVWLFH��RU�
DQ\�DWWRUQH\�VSHFLDOO\�DSSRLQWHG�E\�WKH�$WWRUQH\�*HQHUDO�XQGHU�ODZ��PD\��
ZKHQ�VSHFLILFDOO\�GLUHFWHG�E\� WKH�$WWRUQH\�*HQHUDO��FRQGXFW�DQ\�NLQG�RI�
OHJDO�SURFHHGLQJ��FLYLO�RU�FULPLQDO� �� �� ��ZKLFK�8QLWHG�6WDWHV�DWWRUQH\V�DUH�
DXWKRUL]HG�E\�ODZ�WR�FRQGXFW���������

�
���8�6�&��������D���

� '2-� KDV� SURPXOJDWHG� D� VHW� RI� UHJXODWLRQV� WKDW� RXWOLQH� FLUFXPVWDQFHV� XQGHU� ZKLFK� WKH�

$WWRUQH\�*HQHUDO�PD\�DSSRLQW�D�6SHFLDO�&RXQVHO�DQG�WKH�SURFHGXUH�IRU�GRLQJ�VR���7KH�UHJXODWLRQV�
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DOVR�GHVFULEH�WKH�VFRSH�RI�D�6SHFLDO�&RXQVHO¶V�DXWKRULW\�DQG�WKH�QDWXUH�RI�WKH�RQJRLQJ�UHODWLRQVKLS�

EHWZHHQ�D�6SHFLDO�&RXQVHO�DQG�'2-���See ���&�)�5����������±���������,Q�KLV�FRPSODLQW��0DQDIRUW�

SRLQWV�WR�RQH�RI�WKHVH�UHJXODWLRQV�LQ�SDUWLFXODU��

� 7KH� UHJXODWLRQ� WKDW� IRUPV� WKH�EDVLV� IRU� WKLV� ODZVXLW�SURYLGHV� WKDW� WKH�6SHFLDO�&RXQVHO¶V�

RULJLQDO�MXULVGLFWLRQ�³VKDOO�EH�HVWDEOLVKHG�E\�WKH�$WWRUQH\�*HQHUDO�´����&�)�5����������D���DQG�WKDW�

WKH� ³6SHFLDO� &RXQVHO� ZLOO� EH� SURYLGHG� ZLWK� D� VSHFLILF� IDFWXDO� VWDWHPHQW� RI� WKH� PDWWHU� WR� EH�

LQYHVWLJDWHG�´��Id.��7KH�³RULJLQDO�MXULVGLFWLRQ´�RI�WKH�6SHFLDO�&RXQVHO�DOVR�LQFOXGHV�³WKH�DXWKRULW\�

WR�LQYHVWLJDWH�DQG�SURVHFXWH�IHGHUDO�FULPHV�FRPPLWWHG�LQ�WKH�FRXUVH�RI��DQG�ZLWK�LQWHQW�WR�LQWHUIHUH�

ZLWK��WKH�6SHFLDO�&RXQVHO¶V�LQYHVWLJDWLRQ�´��Id. �

� 8QGHU�WKH�WHUPV�RI�WKLV�UHJXODWLRQ��WKH�6SHFLDO�&RXQVHO�PD\�VHHN�³DGGLWLRQDO�MXULVGLFWLRQ´�

IURP�WKH�$WWRUQH\�*HQHUDO�³EH\RQG�WKDW�VSHFLILHG�LQ�KLV�RU�KHU�RULJLQDO�MXULVGLFWLRQ´�LI�WKH�6SHFLDO�

&RXQVHO� FRQFOXGHV� WKDW� LW� ³LV� QHFHVVDU\� LQ� RUGHU� WR� IXOO\� LQYHVWLJDWH� DQG� UHVROYH� WKH� PDWWHUV�

DVVLJQHG��RU�WR�LQYHVWLJDWH�QHZ�PDWWHUV�WKDW�FRPH�WR�OLJKW�LQ�WKH�FRXUVH�RI�KLV�RU�KHU�LQYHVWLJDWLRQ�´��

Id.� �� ������E��� � $W� WKDW� SRLQW�� WKH� $WWRUQH\� *HQHUDO� ³ZLOO� GHWHUPLQH� ZKHWKHU� WR� LQFOXGH� WKH�

DGGLWLRQDO�PDWWHUV�ZLWKLQ�WKH�6SHFLDO�&RXQVHO¶V�MXULVGLFWLRQ�RU�DVVLJQ�WKHP�HOVHZKHUH�´��Id��

,,�� )DFWXDO�%DFNJURXQG�
�
� 7KH� FRPSODLQW� DOOHJHV� WKDW� E\� ³HDUO\� ������ '2-� KDG� SXEOLFO\� UHYHDOHG� WKDW� LW� ZDV�

LQYHVWLJDWLQJ� DOOHJDWLRQV� WKDW� 3UHVLGHQW� 7UXPS¶V� FDPSDLJQ� FROOXGHG� ZLWK� 5XVVLDQ� JRYHUQPHQW�

RIILFLDOV� DQG�RU� UHSUHVHQWDWLYHV� WR� VZD\� WKH� RXWFRPH� RI� WKH� ����� SUHVLGHQWLDO� HOHFWLRQ�´�

&RPSO����������
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� 7KH�'LUHFWRU�RI�WKH�)%,�DW�WKH�WLPH��-DPHV�%��&RPH\��WHVWLILHG�DERXW�WKH�LQYHVWLJDWLRQ�LQ�D�

KHDULQJ�EHIRUH�WKH�+RXVH�3HUPDQHQW�6HOHFW�&RPPLWWHH�RQ�,QWHOOLJHQFH�RQ�0DUFK������������+H�

VWDWHG��

,�KDYH�EHHQ�DXWKRUL]HG�E\�WKH�'HSDUWPHQW�RI�-XVWLFH�WR�FRQILUP�WKDW�WKH�)%,��
DV� SDUW� RI� RXU� FRXQWHULQWHOOLJHQFH� PLVVLRQ�� LV� LQYHVWLJDWLQJ� WKH� 5XVVLDQ�
JRYHUQPHQW¶V�HIIRUWV�WR�LQWHUIHUH�LQ�WKH������SUHVLGHQWLDO�HOHFWLRQ��DQG�WKDW�
LQFOXGHV� LQYHVWLJDWLQJ� WKH� QDWXUH� RI� DQ\� OLQNV� EHWZHHQ� LQGLYLGXDOV�
DVVRFLDWHG� ZLWK� WKH� 7UXPS� FDPSDLJQ� DQG� WKH� 5XVVLDQ� JRYHUQPHQW� DQG�
ZKHWKHU� WKHUH�ZDV� DQ\� FRRUGLQDWLRQ� EHWZHHQ� WKH� FDPSDLJQ� DQG�5XVVLD¶V�
HIIRUWV����
��

-DPHV�%��&RPH\��HPSCI Hearing Titled Russian Active Measures Investigation��)%,�JRY��0DUFK�

���� ������� KWWSV���ZZZ�IEL�JRY�QHZV�WHVWLPRQ\�KSVFL�KHDULQJ�WLWOHG�UXVVLDQ�DFWLYH�PHDVXUHV�

LQYHVWLJDWLRQ�OD\RXWBYLHZ�� )RUPHU�'LUHFWRU�&RPH\�DOVR� VSHFLILFDOO\� LQIRUPHG� WKH�&RPPLWWHH�

WKDW� ³>D@V� ZLWK� DQ\� FRXQWHULQWHOOLJHQFH� LQYHVWLJDWLRQ�� WKLV� ZLOO� DOVR� LQFOXGH� DQ� DVVHVVPHQW� RI�

ZKHWKHU�DQ\�FULPHV�ZHUH�FRPPLWWHG�´��Id. �%XW�KH�H[SODLQHG��³>E@HFDXVH�LW�LV�DQ�RSHQ��RQJRLQJ�

LQYHVWLJDWLRQ�DQG�LV�FODVVLILHG��,�FDQQRW�VD\�PRUH�DERXW�ZKDW�ZH�DUH�GRLQJ�DQG�ZKRVH�FRQGXFW�ZH�

DUH�H[DPLQLQJ�´��Id.

� 2Q�0DUFK����������$WWRUQH\�*HQHUDO�-HII�6HVVLRQV�UHFXVHG�KLPVHOI�IURP�WKH�PDWWHU��DQG�

'HSXW\� $WWRUQH\� *HQHUDO� 5RG� -�� 5RVHQVWHLQ� EHFDPH� WKH� KLJKHVW�UDQNLQJ� '2-� RIILFLDO� ZLWK�

DXWKRULW\�RYHU�WKH�LQYHVWLJDWLRQ���&RPSO�������±�����2Q�0D\�����������$FWLQJ�$WWRUQH\�*HQHUDO�

5RVHQVWHLQ�DSSRLQWHG�5REHUW�6��0XHOOHU� ,,,� WR� VHUYH�DV�6SHFLDO�&RXQVHO� IRU� WKH�'HSDUWPHQW�RI�

-XVWLFH���Id. ��������

������������������������������������������������������������
��� �,Q�HYDOXDWLQJ�WKH�VXIILFLHQF\�RI�WKH�FRPSODLQW��WKH�&RXUW�PD\�FRQVLGHU�³WKH�IDFWV�DOOHJHG�
LQ�WKH�FRPSODLQW��DQ\�GRFXPHQWV�HLWKHU�DWWDFKHG�WR�RU�LQFRUSRUDWHG�LQ�WKH�FRPSODLQW�DQG�PDWWHUV�RI�
ZKLFK�>WKH�FRXUW@�PD\�WDNH�MXGLFLDO�QRWLFH�´��EEOC v. St. Francis Xavier Parochial Sch.������)��G�
��������� �'�&��&LU��������� �7KDW� LQFOXGHV� WKH�&RXUW¶V�DELOLW\� WR� WDNH� MXGLFLDO�QRWLFH�RI� ³SXEOLF�
UHFRUG�LQIRUPDWLRQ�´��Jankovic v. Int’l Crisis Grp.������)��G�������������'�&��&LU���������see also 
Al-Aulaqi v. Panetta�����)��6XSS���G�������±����'�'�&���������
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� 7KH�$SSRLQWPHQW�2UGHU�VWDWHV��

%\� YLUWXH� RI� WKH� DXWKRULW\� YHVWHG� LQ� PH� DV� $FWLQJ� $WWRUQH\� *HQHUDO��
LQFOXGLQJ� ��� 8�6�&�� ��� ����� ����� DQG� ����� LQ� RUGHU� WR� GLVFKDUJH� P\�
UHVSRQVLELOLW\�WR�SURYLGH�VXSHUYLVLRQ�DQG�PDQDJHPHQW�RI�WKH�'HSDUWPHQW�RI�
-XVWLFH�� DQG� WR� HQVXUH� D� IXOO� DQG� WKRURXJK� LQYHVWLJDWLRQ� RI� WKH� 5XVVLDQ�
JRYHUQPHQW¶V�HIIRUWV�WR�LQWHUIHUH�LQ�WKH������SUHVLGHQWLDO�HOHFWLRQ��,�KHUHE\�
RUGHU�DV�IROORZV���

�D���5REHUW�6��0XHOOHU�,,,�LV�DSSRLQWHG�WR�VHUYH�DV�6SHFLDO�&RXQVHO�IRU�
WKH�8QLWHG�6WDWHV�'HSDUWPHQW�RI�-XVWLFH���

�E�� 7KH� 6SHFLDO� &RXQVHO� LV� DXWKRUL]HG� WR� FRQGXFW� WKH� LQYHVWLJDWLRQ�
FRQILUPHG�E\�WKHQ�)%,�'LUHFWRU�-DPHV�%��&RPH\�LQ�WHVWLPRQ\�EHIRUH�
WKH�+RXVH�3HUPDQHQW�6HOHFW�&RPPLWWHH�RQ�,QWHOOLJHQFH�RQ�0DUFK�����
������LQFOXGLQJ���

�L��DQ\�OLQNV�DQG�RU�FRRUGLQDWLRQ�EHWZHHQ�WKH�5XVVLDQ�JRYHUQPHQW�
DQG�LQGLYLGXDOV�DVVRFLDWHG�ZLWK�WKH�FDPSDLJQ�RI�3UHVLGHQW�'RQDOG�
7UXPS��DQG��

�LL�� DQ\� PDWWHUV� WKDW� DURVH� RU� PD\� DULVH� GLUHFWO\� IURP� WKH�
LQYHVWLJDWLRQ��DQG��

�LLL��DQ\�RWKHU�PDWWHUV�ZLWKLQ�WKH�VFRSH�RI����&�)�5����������D����

�F��,I�WKH�6SHFLDO�&RXQVHO�EHOLHYHV�LW�LV�QHFHVVDU\�DQG�DSSURSULDWH��WKH�
6SHFLDO�&RXQVHO�LV�DXWKRUL]HG�WR�SURVHFXWH�IHGHUDO�FULPHV�DULVLQJ�IURP�
WKH�LQYHVWLJDWLRQ�RI�WKHVH�PDWWHUV���

�G��6HFWLRQV�������WKURXJK��������RI�7LWOH����RI�WKH�&RGH�RI�)HGHUDO�
5HJXODWLRQV�DUH�DSSOLFDEOH�WR�WKH�6SHFLDO�&RXQVHO��

$SSRLQWPHQW�2UGHU��

� $V�SDUW�RI�WKH�6SHFLDO�&RXQVHO¶V�LQYHVWLJDWLRQ��SODLQWLII�0DQDIRUW�ZDV�LQGLFWHG�RQ�2FWREHU�

���������LQ�WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�'LVWULFW�RI�&ROXPELD��DQG�KH�ZDV�FKDUJHG�ZLWK�

WZHOYH�FRXQWV�� �&RPSO��������see also ,QGLFWPHQW��([��%� WR�&RPSO�� >'NW�������@�� �$� ILYH�FRXQW�

VXSHUVHGLQJ�LQGLFWPHQW�ZDV�ILOHG�RQ�)HEUXDU\����������� �United States v. Manafort� 1R�����FU�

�������'�'�&���������6XSHUVHGLQJ�,QGLFWPHQW�>'NW�������@���0DQDIRUW�KDV�DOVR�EHHQ�LQGLFWHG�LQ�

WKH�8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�(DVWHUQ�'LVWULFW�RI�9LUJLQLD�DQG�FKDUJHG�ZLWK�WKLUW\�WZR�
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FRXQWV���See United States v. Manafort��1R�������FU�����(�'��9D���������6XSHUVHGLQJ�,QGLFWPHQW�

>'NW�����@�

67$1'$5'�2)�5(9,(:�

�³7R� VXUYLYH� D� >5XOH� ���E����@� PRWLRQ� WR� GLVPLVV�� D� FRPSODLQW� PXVW� FRQWDLQ� VXIILFLHQW�

IDFWXDO�PDWWHU��DFFHSWHG�DV�WUXH��WR�VWDWH�D�FODLP�WR�UHOLHI�WKDW�LV�SODXVLEOH�RQ�LWV�IDFH�´��Ashcroft v. 

Iqbal�� ����8�6�� ����� ���� ������� �LQWHUQDO� TXRWDWLRQ�PDUNV� RPLWWHG���accord Bell Atl. Corp. v. 

Twombly������8�6��������������������:KHQ�FRQVLGHULQJ�D�PRWLRQ�WR�GLVPLVV�XQGHU�5XOH����E������

WKH�&RXUW�LV�ERXQG�WR�FRQVWUXH�D�FRPSODLQW�OLEHUDOO\�LQ�WKH�SODLQWLII¶V�IDYRU��DQG�LW�VKRXOG�JUDQW�WKH�

SODLQWLII�³WKH�EHQHILW�RI�DOO�LQIHUHQFHV�WKDW�FDQ�EH�GHULYHG�IURP�WKH�IDFWV�DOOHJHG�´��Kowal v. MCI 

Commc’ns Corp.�����)��G�������������'�&��&LU����������1HYHUWKHOHVV��WKH�&RXUW�QHHG�QRW�DFFHSW�

LQIHUHQFHV� GUDZQ� E\� WKH� SODLQWLII� LI� WKRVH� LQIHUHQFHV� DUH� XQVXSSRUWHG� E\� IDFWV� DOOHJHG� LQ� WKH�

FRPSODLQW��QRU�PXVW�WKH�&RXUW�DFFHSW�SODLQWLII¶V�OHJDO�FRQFOXVLRQV���See id.� Browning v. Clinton��

����)��G�����������'�&��&LU����������,Q�UXOLQJ�XSRQ�D�PRWLRQ�WR�GLVPLVV�IRU�IDLOXUH�WR�VWDWH�D�FODLP��

D� FRXUW�PD\� FRQVLGHU� ³WKH� IDFWV� DOOHJHG� LQ� WKH� FRPSODLQW�� DQ\� GRFXPHQWV� HLWKHU� DWWDFKHG� WR� RU�

LQFRUSRUDWHG� LQ� WKH� FRPSODLQW� DQG�PDWWHUV� RI�ZKLFK� >WKH� FRXUW@�PD\� WDNH� MXGLFLDO� QRWLFH�´� �St.

Francis Xavier Parochial Sch.������)��G�DW������

6XEMHFW�PDWWHU� MXULVGLFWLRQ� LV� DOVR� DQ� LVVXH� LQ� WKLV� FDVH�� DQG� WKH� SDUW\� LQYRNLQJ� IHGHUDO�

MXULVGLFWLRQ�EHDUV� WKH� EXUGHQ� RI� HVWDEOLVKLQJ� LW�� �Lujan�v. Defs. of Wildlife� ����8�6�� ����� ����

�������� � 6LQFH� WKH� HOHPHQWV� RI� VWDQGLQJ� ³DUH� QRW� PHUH� SOHDGLQJ� UHTXLUHPHQWV� EXW� UDWKHU� DQ�

LQGLVSHQVDEOH�SDUW�RI�WKH�SODLQWLII
V�FDVH��HDFK�HOHPHQW�PXVW�EH�VXSSRUWHG�LQ�WKH�VDPH�ZD\�DV�DQ\�

RWKHU�PDWWHU�RQ�ZKLFK�WKH�SODLQWLII�EHDUV�WKH�EXUGHQ�RI�SURRI�´��Id.  “$W�WKH�SOHDGLQJ�VWDJH��JHQHUDO�

IDFWXDO�DOOHJDWLRQV�RI�LQMXU\�UHVXOWLQJ�IURP�WKH�GHIHQGDQW¶V�FRQGXFW�PD\�VXIILFH�´�VLQFH�WKH�FRXUW�

³SUHVXPHV�WKDW�JHQHUDO�DOOHJDWLRQV�HPEUDFH�WKRVH�VSHFLILF�IDFWV�WKDW�DUH�QHFHVVDU\�WR�VXSSRUW�WKH�
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FODLP�´� � Id.�� TXRWLQJ�Lujan v. Nat’l Wildlife Fed’n� ����8�6����������� ������. ,Q�FRQVLGHULQJ�

MXULVGLFWLRQ�� WKH�&RXUW� ³FDQ�HOLFLW� LQIRUPDWLRQ�RXWVLGH� WKH�SOHDGLQJV�� �7KLV�SHUPLWV� WKH�FRXUW� WR�

XQGHUWDNH� DQ� LQGHSHQGHQW� LQYHVWLJDWLRQ� WR� DVVXUH� LWVHOI� RI� LWV� RZQ� VXEMHFW�PDWWHU� MXULVGLFWLRQ�´��

Haase v. Sessions������)��G�����������'�&��&LU���������

$1$/<6,6�

,�� 3ODLQWLII�PD\�QRW�XVH�D�FLYLO�DFWLRQ�DV�D�YHKLFOH�WR�DWWDFN�D�FULPLQDO�SURVHFXWLRQ��
�

,Q�Younger v. Harris� ����8�6������������ WKH�6XSUHPH�&RXUW�LQYRNHG�WKH�ORQJVWDQGLQJ�

SXEOLF�SROLF\�DJDLQVW�IHGHUDO�FRXUW�LQWHUIHUHQFH�LQ�VWDWH�FRXUW�SURFHHGLQJV��DQG�LW�KHOG�WKDW�D�WKUHDW�

RI�FULPLQDO�SURVHFXWLRQ�GRHV�QRW�ULVH�WR�WKH�OHYHO�RI�KDUP�WKDW�FRXOG�MXVWLI\�LQMXQFWLYH�UHOLHI���³7KH�

LPPLQHQFH�RI�VXFK�D�SURVHFXWLRQ�HYHQ�WKRXJK�DOOHJHG�WR�EH�XQDXWKRUL]HG�DQG�KHQFH�XQODZIXO�LV�

QRW� DORQH� JURXQG� IRU� UHOLHI� LQ� HTXLW\� ZKLFK� H[HUWV� LWV� H[WUDRUGLQDU\� SRZHUV� RQO\� WR� SUHYHQW�

LUUHSDUDEOH�LQMXU\�WR�WKH�SODLQWLII�ZKR�VHHNV�LWV�DLG�´��Id. DW�����TXRWLQJ�Beal v. Mo. Pac. R.R. Corp.��

����8�6�������������������

7KH�&RXUW� UHFLWHG� WKH� UHDVRQV� EHKLQG� WKH� SROLF\�� ³>R@QH� LV� WKH�EDVLF� GRFWULQH� RI� HTXLW\�

MXULVSUXGHQFH� WKDW� FRXUWV�RI� HTXLW\� VKRXOG�QRW� DFW�� DQG�SDUWLFXODUO\� VKRXOG�QRW� DFW� WR� UHVWUDLQ� D�

FULPLQDO�SURVHFXWLRQ��ZKHQ�WKH�PRYLQJ�SDUW\�KDV�DQ�DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�QRW�VXIIHU�

LUUHSDUDEOH�LQMXU\�LI�GHQLHG�HTXLWDEOH�UHOLHI�´��Id. DW���±�����6HFRQG��WKH�&RXUW�REVHUYHG�WKDW�³>W@KLV�

XQGHUO\LQJ�UHDVRQ�IRU�UHVWUDLQLQJ�FRXUWV�RI�HTXLW\�IURP�LQWHUIHULQJ�ZLWK�FULPLQDO�SURVHFXWLRQV�LV�

UHLQIRUFHG�E\�DQ�HYHQ�PRUH�YLWDO�FRQVLGHUDWLRQ��WKH�QRWLRQ�RI�µFRPLW\�¶�WKDW�LV��D�SURSHU�UHVSHFW�IRU�

VWDWH�IXQFWLRQV�´��Id. DW������

:KLOH�WKH�Younger GHFLVLRQ�ZDV�WKXV�DQLPDWHG��LQ�SDUW��E\�FRQVLGHUDWLRQV�RI�IHGHUDOLVP��

DQG�WKH�QRWLRQ�WKDW�VWDWH�FRXUWV�VKRXOG�UHYLHZ�VWDWH�VWDWXWHV�LQ�WKH�ILUVW�LQVWDQFH��see ����8�6��DW�����
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����LQ�WKH�HQG��WKH�&RXUW�HPSKDVL]HG��³RXU�KROGLQJ�UHVWV�RQ�WKH�DEVHQFH�RI�WKH�IDFWRUV�QHFHVVDU\�

XQGHU�HTXLWDEOH�SULQFLSOHV�WR�MXVWLI\�IHGHUDO�LQWHUYHQWLRQ�´��Id. DW�������

7KH�'�&��&LUFXLW�KDV�VLQFH�DSSOLHG�WKLV�UHDVRQLQJ�WR�KROG�WKDW�LQ�OLJKW�RI�WUDGLWLRQDO�HTXLWDEOH�

SULQFLSOHV��DQG�FRQFHUQV�DERXW�ILQDOLW\��WKH�VXEMHFW�RI�D�FULPLQDO�LQYHVWLJDWLRQ�PD\�QRW�EULQJ�D�FLYLO�

DFWLRQ�WR�DWWDFN�DQ�LPSHQGLQJ�IHGHUDO�SURVHFXWLRQ�HLWKHU��DQG�WKRVH�SUHFHGHQWV�JRYHUQ�WKLV�FDVH��

,Q� Deaver v. Seymour� D� IRUPHU� :KLWH� +RXVH� RIILFLDO� ZKR� ZDV� WKH� VXEMHFW� RI� DQ�

LQYHVWLJDWLRQ�EHLQJ�SXUVXHG�E\�DQ�LQGHSHQGHQW�FRXQVHO�DSSRLQWHG�XQGHU�WKH�(WKLFV�LQ�*RYHUQPHQW�

$FW� ZDV� LQIRUPHG� WKDW� WKH� LQGHSHQGHQW� FRXQVHO� ZDV� DERXW� WR� DVN� WKH� JUDQG� MXU\� WR� UHWXUQ� DQ�

LQGLFWPHQW�� � ���� )��G� ���� ��� �'�&�� &LU�� ������� � 7KH� QH[W� GD\�� KH� EURXJKW� D� FLYLO� DFWLRQ� IRU�

GHFODUDWRU\� DQG� LQMXQFWLYH� UHOLHI� WKDW� ZRXOG� VWD\� WKH� SURVHFXWLRQ� ZKLOH� KH� FKDOOHQJHG� WKH�

FRQVWLWXWLRQDOLW\�RI�WKH�LQGHSHQGHQW�FRXQVHO¶V�DXWKRULW\���Id. DW���±�����7KH�WULDO�FRXUW�GHQLHG�WKH�

PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��DQG�WKH�'�&��&LUFXLW�DIILUPHG�� �Id. DW����� �7KH�&RXUW�VDLG���

³>H@YHQ�ZHUH�ZH�GLVSRVHG�WR�DJUHH�HQWLUHO\�ZLWK�DSSHOODQW¶V�FRQVWLWXWLRQDO�DUJXPHQW��ZH�WKLQN�KH�

KDV�QR�ULJKW�WR�DQ�LQMXQFWLRQ�UHVWUDLQLQJ�D�SHQGLQJ�LQGLFWPHQW�LQ�D�IHGHUDO�FRXUW�´��Id.��

7KH� &RXUW� TXRWHG� WKH� KROGLQJ� LQ� Younger v. Harris ³WKDW� WKH� µFRVW�� DQ[LHW\�� DQG�

LQFRQYHQLHQFH�RI�KDYLQJ�WR�GHIHQG�DJDLQVW�D�VLQJOH�FULPLQDO�SURVHFXWLRQ¶�DUH�QRW�UHFRJQL]HG�DV�

LUUHSDUDEOH�LQMXULHV�MXVWLI\LQJ�DQ�HTXLWDEOH�UHPHG\�´��Deaver� ����)��G DW�����TXRWLQJ�Younger��

����8�6��DW������,W�REVHUYHG�WKDW�³>D@OWKRXJK�LW�LV�VXUHO\�WUXH�WKDW�DQ�LQQRFHQW�SHUVRQ�PD\�VXIIHU�

JUHDW�KDUP�WR�KLV�UHSXWDWLRQ�DQG�SURSHUW\�E\�EHLQJ�HUURQHRXVO\�DFFXVHG�RI�D�FULPH��DOO�FLWL]HQV�

PXVW�VXEPLW�WR�D�FULPLQDO�SURVHFXWLRQ�EURXJKW�LQ�JRRG�IDLWK�VR�WKDW�ODUJHU�VRFLHWDO�LQWHUHVWV�PD\�EH�

SUHVHUYHG�´��Id. �7KH�&RXUW�ZHQW�RQ�WR�H[SODLQ�WKDW�LW�ZDV�IRU�WKRVH�UHDVRQV�WKDW�³WKH�6XSUHPH�&RXUW�

KDV�XSKHOG� IHGHUDO� LQMXQFWLRQV� WR� UHVWUDLQ� VWDWH�FULPLQDO�SURFHHGLQJV�RQO\�ZKHUH� WKH� WKUHDWHQHG�

SURVHFXWLRQ�FKLOOHG�H[HUFLVH�RI�)LUVW�$PHQGPHQW�ULJKWV�´��Id. �
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7KH� QH[W� TXHVWLRQ� WR� EH� UHVROYHG�� WKHQ�� ZDV� ZKHWKHU� WKH�Younger SULQFLSOH� VKRXOG� EH�

DSSOLHG�LQ�D�IHGHUDO�FDVH�LQYROYLQJ�D�IHGHUDO�SURVHFXWLRQ���See Deaver� ����)��G DW���� �7KH�&RXUW�

DFNQRZOHGJHG�WKDW�LW�KDG�UHFHQWO\�VWDWHG�LQ�Juluke v. Hodel� ����)��G�����������±����'�&��&LU��

������WKDW�WKH�Younger GRFWULQH�GLG�QRW�QHFHVVDULO\�FRQWURO�LQ�WKDW�VLWXDWLRQ���Deaver� ����)��G�DW�

�����%XW�LW�GLG�QRW�YLHZ�WKH�REVHUYDWLRQ�LQ�Juluke DV�DQ�LPSHGLPHQW�WR�GLVPLVVLQJ�'HDYHU¶V�FDVH���

7KH�&RXUW�UHSRUWHG�WKDW�LW�FRXOG�ILQG�QR�SULRU�FDVH�LQ�ZKLFK�D�IHGHUDO�FRXUW�KDG�HQMRLQHG�D�IHGHUDO�

SURVHFXWRU¶V� LQYHVWLJDWLRQ� RU� SUHVHQWPHQW� RI� DQ� LQGLFWPHQW�� � Id. � 0RUH� LPSRUWDQW�� WKH� &RXUW�

UHFRJQL]HG�WKDW�D�IHGHUDO�GHIHQGDQW�ZLOO�EH�DIIRUGHG�DQ�RSSRUWXQLW\�XQGHU�)HGHUDO�5XOH�RI�&ULPLQDO�

3URFHGXUH����E��WR�PRYH�WR�GLVPLVV�DQ�LQGLFWPHQW�EDVHG�RQ�GHIHFWV�LQ�WKH�SURVHFXWLRQ���Id. DW������

,W�IRXQG�WKDW�WKH�YHU\�H[LVWHQFH�RI�WKH�UXOH�VXJJHVWHG�WKDW�'HDYHU¶V�FKDOOHQJH�³LV�QRW�WR�EH�UDLVHG�

LQ�D�SUHLQGLFWPHQW�FLYLO�LQMXQFWLYH�DFWLRQ�´��Id. 

7KLV� LPSOLFDWLRQ� LV� VWUHQJWKHQHG� E\� WKH� WUDGLWLRQDO� UHOXFWDQFH�������RI� DQ�
HTXLW\� FRXUW� WR� LQWHUIHUH� ZLWK� FULPLQDO� SURFHHGLQJV�� � $QG� ZH� WKLQN� WKH�
OLPLWHG� DSSHDODELOLW\� RI� GLVWULFW� FRXUW� RUGHUV� GHQ\LQJ� SUHWULDO� PRWLRQV� LQ�
FULPLQDO� FDVHV�PDNHV� WKH� LPSOLFDWLRQ� WKDW�'HDYHU� FDQQRW� EULQJ� WKLV�5XOH�
���E�����W\SH�FODLP�WR�RXU�FRXUW�LQHVFDSDEOH��

Id.

)RU�DOO�RI�WKHVH�UHDVRQV��WKH�'�&��&LUFXLW�FDPH�WR�D�FOHDU�DQG�XQHTXLYRFDO�FRQFOXVLRQ��

&RQJUHVV�KDV�HVWDEOLVKHG�D�FRPSUHKHQVLYH� VHW�RI� UXOHV�JRYHUQLQJ� IHGHUDO�
FULPLQDO� SURVHFXWLRQV� ±� WKH� )HGHUDO�5XOHV� RI�&ULPLQDO� 3URFHGXUH�� 7KHVH�
UXOHV� SURYLGH� DGHTXDWH�� DOWKRXJK� OLPLWHG�� RSSRUWXQLWLHV� IRU� GHIHQGDQWV� WR�
FKDOOHQJH� VKRUWFRPLQJV� LQ� SURVHFXWRULDO� DXWKRULW\�������� �:H� FDQQRW� DOORZ�
'HDYHU�WR�DYRLG�WKHVH�UXOHV�±�DQG�WKHUHE\�HQFRXUDJH�D�IORRG�RI�GLVUXSWLYH�
FLYLO� OLWLJDWLRQ�±�E\�EULQJLQJ�KLV�FRQVWLWXWLRQDO�GHIHQVH� LQ�DQ� LQGHSHQGHQW�
FLYLO�VXLW���

Id. DW�����

0DQDIRUW¶V�VLWXDWLRQ�IDOOV�VTXDUHO\�ZLWKLQ�WKH�VFRSH�RI�WKLV�UXOLQJ��SDUWLFXODUO\�VLQFH�KH�KDV�

GLVDYRZHG�DQ\�LQWHUHVW�LQ�VHHNLQJ�WKH�GLVPLVVDO�RI�WKH�SHQGLQJ�LQGLFWPHQWV�WKURXJK�WKLV�DFWLRQ���

/LNH�'HDYHU��KH�LV�VHHNLQJ�LQMXQFWLYH�UHOLHI�WR�VWRS�DQ�RQJRLQJ�LQYHVWLJDWLRQ�EDVHG�RQ�D�FRQFHUQ�

Case 1:18-cv-00011-ABJ   Document 37   Filed 04/27/18   Page 12 of 24



���
�

WKDW�KH�PD\�VXIIHU�UHSXWDWLRQDO�KDUP�RU�EH�IRUFHG�WR�H[SHQG�UHVRXUFHV�LQ�KLV�RZQ�GHIHQVH�LQ�WKH�

IXWXUH�� � See id. DW� ��±���� 3O�¶V� 6XSSO�� 0HP�� RI� /DZ� 5HJDUGLQJ� 6XEMHFW�0DWWHU� -XULVGLFWLRQ�

>'NW������@��³3O�¶V�6XSSO��0HP�´��DW����³:LWKRXW�WKH�UHOLHI�VRXJKW�E\�&RXQW�,��0U��0DQDIRUW�ZLOO�

FRQWLQXH�WR�IDFH�WKH�EUXQW�RI�WKH�6SHFLDO�&RXQVHO¶V�ultra vires DXWKRULW\��LQFOXGLQJ�DGGLWLRQDO�VHDUFK�

ZDUUDQWV�� VXESRHQDV�� DQG� SRVVLEOH� LQGLFWPHQWV�� 3RVWSRQLQJ� UHYLHZ� ZLOO� WKXV� UHVXOW� LQ� RQHURXV�

KDUGVKLSV�IRU�0U��0DQDIRUW�´����$QG�DV�LQ�Deaver� SODLQWLII¶V�UHTXHVW�IRU�UHOLHI�LV�SUHGLFDWHG�RQ�D�

FKDOOHQJH�WR�WKH�OHJDOLW\�RI�WKH�JUDQW�RI�DXWKRULW\�WR�WKH�SURVHFXWRU���See Deaver������)��G�DW�����

&RPSO���������0DQDIRUW�GRHV�QRW�DOOHJH�WKDW�KLV�DELOLW\�WR�H[HUFLVH�DQ\�FRQVWLWXWLRQDO�ULJKW�ZLOO�EH�

LQIULQJHG� ZKLOH� DQ� LQYHVWLJDWLRQ� SURFHHGV�� VR� WKHUH� LV� QR� EDVLV� WR� LQYRNH� DQ� H[FHSWLRQ� WR� WKH�

Younger SULQFLSOH���See Deaver� ����)��G�DW����� $QG�D�UXOLQJ�RQ�WKH�OHJLWLPDF\�RI�WKH�SURVHFXWLRQ�

LQ�WKH�FRQWH[W�RI�WKLV�FLYLO�FDVH�ZRXOG�JLYH�ULVH�WR�WKH�VDPH�FRQFHUQV�DERXW�ILQDOLW\�DUWLFXODWHG�E\�

WKH�Deaver &RXUW���

0DQDIRUW�DUJXHV�WKDW�KH�LV�PRUH�VLPLODU�WR�WKH�SODLQWLIIV�ZKRVH�FDVHV�ZHQW�IRUZDUG�LQ�Juluke

WKDQ�KH�LV�WR�'HDYHU���,Q�Juluke� WKHUH�ZHUH�WKUHH�FDVHV�FRQVROLGDWHG�IRU�UHYLHZ�E\�WKH�&RXUW�RI�

$SSHDOV���VHSDUDWH�DSSHDOV�E\�WZR�LQGLYLGXDOV�ZKR�ZHUH�FULPLQDOO\�FRQYLFWHG�RI�YLRODWLQJ�IHGHUDO�

UHJXODWLRQV�JRYHUQLQJ�GHPRQVWUDWLRQV�LQ�IURQW�RI�WKH�:KLWH�+RXVH��DQG�DQ�DSSHDO�RI�D�GLIIHUHQW�

WULDO� FRXUW¶V� GHFLVLRQ� WR� GHQ\� D� WHPSRUDU\� UHVWUDLQLQJ� RUGHU� DQG� HQWHU� MXGJPHQW� DJDLQVW� WKRVH�

LQGLYLGXDOV�� DQG� WZR� RWKHUV�� LQ� D� FLYLO� DFWLRQ� VHHNLQJ� WR� HQMRLQ� WKH� HQIRUFHPHQW� RI� WKH� VDPH�

UHJXODWLRQV� LQ� WKH� IXWXUH�� � ���� )��G� DW� ������ � 7KH� JRYHUQPHQW� WRRN� WKH� SRVLWLRQ� WKDW�Younger

VXSSOLHG�JURXQGV�IRU�WKH�GLVPLVVDO�RI�WKH�DSSHDO�RI�WKH�FLYLO�FDVH��UHO\LQJ�RQ�WKH�JHQHUDO�SULQFLSOH�

WKDW�WKH�YDOLGLW\�RI�WKH�UHJXODWLRQV�FRXOG�EH�GHFLGHG�LQ�WKH�FULPLQDO�FDVH���Id.��%XW�WKH�'�&��&LUFXLW�

UHMHFWHG�WKDW�DSSURDFK��GLVWLQJXLVKLQJ�WKH�FDVH�EHIRUH�LW�IURP�RQH�LQYROYLQJ�DQ�DWWHPSW�WR�HQMRLQ�

DQ�RQJRLQJ�SURVHFXWLRQ��
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>7@KLV�LV�QRW�WKH�UHOLHI�WKDW�WKH�>DSSHOODQWV@�VRXJKW���7KH�DSSHOODQWV�ZLVKHG�
WR� FRQWLQXH� WKHLU� GHPRQVWUDWLRQ�RQ� WKH�:KLWH�+RXVH� VLGHZDON�� EXW� IDFHG�
DOPRVW�FHUWDLQ�SURVHFXWLRQ�LQ�WKH�IXWXUH�LI�WKH\�ZHUH�WR�GR�VR���7KXV��WKH\�
VRXJKW�WR�HQMRLQ�future DUUHVWV�IRU�YLRODWLRQV�RI�WKH�������UHJXODWLRQV���7KH\�
QHYHU�VRXJKW�WR�HQMRLQ�WKH�H[LVWLQJ�SURVHFXWLRQV���1RU�FRXOG�DGMXGLFDWLRQ�RI�
WKH�FULPLQDO�FDVHV�DIIRUG�WKHP�DGHTXDWH�UHOLHI��

����)��G�DW�������HPSKDVLV� LQ�RULJLQDO��� �7KXV�� WKH�&RXUW�IRXQG�WKDW� LW�ZDV�DSSURSULDWH�IRU� WKH�

ORZHU�FRXUW�WR�FRQVLGHU�WKH�FODLPV�IRU�LQMXQFWLYH�UHOLHI��DW�OHDVW�DV�WR�WKH�WZR�SURWHVWHUV�ZKR�ZHUH�

QRW�DOUHDG\�FULPLQDOO\�FKDUJHG���Id. �

7KH�IDFW� WKDW�0DQDIRUW�KDV�QDUURZHG�KLV�DSSURDFK� WR� IRFXV�RQO\�RQ�IXWXUH� LQYHVWLJDWLYH�

VWHSV�E\�WKH�6SHFLDO�&RXQVHO�GRHV�QRW�FXUH�WKH�SUREOHP�ZLWK�KLV�FLYLO�FRPSODLQW�RU�DOLJQ�KLP�ZLWK�

WKH�Juluke FODLPDQWV�SODQQLQJ�IXWXUH�GHPRQVWUDWLRQV���8QOLNH�WKRVH�LQGLYLGXDOV��0DQDIRUW�GRHV�QRW�

DOOHJH�WKDW�KH�IDFHV�D�FHUWDLQ�ULVN�LI�KH�HQJDJHV�LQ IXWXUH�FRQGXFW��DQG�KH�FHUWDLQO\�GRHV�QRW�DOOHJH�

WKDW�KH�ZLOO�IDFH�SURVHFXWLRQ�LI�KH�HQJDJHV�LQ�FRQVWLWXWLRQDOO\�SURWHFWHG�FRQGXFW���+LV�FDVH�LQYROYHV�

DQ�DWWHPSW� WR� UHVWUDLQ� WKH� IXWXUH�DFWLYLWLHV�RI� WKH�SURVHFXWRU�� VR� LW� LV�QRW�DW�DOO�DQDORJRXV� WR� WKH�

Juluke VLWXDWLRQ��

0DQDIRUW� DOVR� GLUHFWV� WKH�&RXUW� WR� ODQJXDJH� LQ� WKH� Juluke� RSLQLRQ� WKDW� HPSKDVL]HV� WKH�

LPSRUWDQFH�RI�FRQFHUQV�RI�IHGHUDOLVP�WR�WKH�Younger GHFLVLRQ���3O�¶V�2SS��DW�����FLWLQJ�Juluke� ����

)��G�DW�������³Younger� DW�LWV�FRUH��LV�D�FDVH�DERXW�WKH�SURSHU�UHODWLRQVKLS�EHWZHHQ�IHGHUDO�DQG�

VWDWH�FRXUWV�´����%XW�WKH�Juluke RSLQLRQ�SUHGDWHG�WKH�Deaver RSLQLRQ��WKH�Deaver &RXUW�ZDV�SODLQO\�

DZDUH�RI� WKRVH�REVHUYDWLRQV�� see ����)��G� DW� ���� DQG� VLQFH�Deaver� WKH�'�&��&LUFXLW� KDV� EHHQ�

FRQVLVWHQW�LQ�LWV�WHDFKLQJ�WKDW�Younger PD\�EH�DSSOLHG�HYHQ�ZKHUH�QR�LVVXHV�FRQFHUQLQJ�VWDWHV¶�

ULJKWV�DUH�DW�VWDNH���

,Q�Jarkesy v. SEC������)��G��������'�&��&LU���������WKH�&RXUW�DIILUPHG�WKH�GLVPLVVDO�RI�D�

FLYLO�ODZVXLW�VHHNLQJ�WR�WHUPLQDWH�D�SHQGLQJ�6(&�DGPLQLVWUDWLYH�HQIRUFHPHQW�DFWLRQ�EURXJKW�XQGHU�

WKH�&RQVWLWXWLRQ�DQG�WKH�$GPLQLVWUDWLYH�3URFHGXUH�$FW���7KH�&RXUW�ZURWH����
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7UXH��Younger�DEVWHQWLRQ�LV�JURXQGHG�LQ�FRQVLGHUDWLRQV�RI�IHGHUDOLVP�QRW�
LPSOLFDWHG�KHUH�� �%XW� WKH� UXOH�GHULYHV� IURP�³WKH�EDVLF�GRFWULQH�RI� HTXLW\�
MXULVSUXGHQFH�WKDW�FRXUWV�RI�HTXLW\�VKRXOG�QRW�DFW��DQG�SDUWLFXODUO\�VKRXOG�
QRW�DFW� WR� UHVWUDLQ�D�FULPLQDO�SURVHFXWLRQ��ZKHQ� WKH�PRYLQJ�SDUW\�KDV�DQ�
DGHTXDWH�UHPHG\�DW�ODZ�DQG�ZLOO�QRW�VXIIHU�LUUHSDUDEOH�LQMXU\�´�

Id.�DW�����TXRWLQJ�Younger� ����8�6��DW���±�����$QG�LQ�In re Al-Nashiri� ����)��G���������±���

�'�&�� &LU�� ������� cert. denied�� ���� 6�� &W�� ���� �������� WKH� &RXUW� DIILUPHG� WKH� GLVWULFW� FRXUW¶V�

GHFLVLRQ� WR� GHQ\� D� KDEHDV� SHWLWLRQHU¶V�PRWLRQ� WR� SUHOLPLQDULO\� HQMRLQ� KLV� XSFRPLQJ� WULDO� DV� DQ�

³HQHP\�FRPEDWDQW´�EHIRUH�D�PLOLWDU\�FRPPLVVLRQ�DQG�WR�KROG�KLV�SHWLWLRQ�LQ�DEH\DQFH�XQWLO�WKH�

FULPLQDO�WULDO�ZDV�FRPSOHWH�� 7KH�&RXUW�TXRWHG�Deaver DQG�Jarkesy DQG�FRQFOXGHG��³>W@KXV��ZKHUH�

WKH�LVVXH�WKH�SHWLWLRQHU�FKDOOHQJHV�FDQ�EH�OLWLJDWHG�LQ�SUHWULDO�PRWLRQV�DQG�UDLVHG�DV�D�GHIHQVH�DW�

WULDO��IHGHUDO�FRXUWV�W\SLFDOO\�UHTXLUH�WKH�SHWLWLRQHU�WR�QDYLJDWH�WKDW�SURFHVV�LQVWHDG�RI�VNLUWLQJ�LW�´��

����)���G�DW��������0DQDIRUW�KDV�SURYLGHG�QR�UHDVRQ�IRU�WKH�&RXUW�WR�GHYLDWH�IURP�WKHVH�SULQFLSOHV��

VR�KLV�FLYLO�FDVH�ZLOO�EH�GLVPLVVHG�

,,�� &RXQW�,�XQGHU�WKH�$3$�PXVW�EH�GLVPLVVHG�VLQFH�SODLQWLII�KDV�DQ�DGHTXDWH�UHPHG\�DW�
ODZ��
�
(YHQ�LI�RQH�IRFXVHV�VROHO\�RQ�WKH�VWDWXWRU\�EDVLV�IRU�SODLQWLII¶V�FODLP�UDWKHU�WKDQ�HTXLWDEOH�

SULQFLSOHV��&RXQW�,�IDLOV�IRU�YHU\�VLPLODU�UHDVRQV���

7KH�FULPLQDO�PRWLRQV�DQG� WKH�FLYLO�DFWLRQ�VHHN�GLIIHUHQW� UHOLHI�� � WKH� LQYDOLGDWLRQ�RI�SDVW�

DFWLRQ�±�WKH�LQGLFWPHQW�±�RQ�WKH�RQH�KDQG��DQG�D�EDU�RQ�IXWXUH�DFWLRQ�RQ�WKH�RWKHU���%XW�ERWK�DVN�

WKH�&RXUW�WR�PDNH�SUHFLVHO\�WKH�VDPH�GHWHUPLQDWLRQ���WKDW�WKH�SURYLVLRQ�LQ�WKH�$SSRLQWPHQW�2UGHU�

DXWKRUL]LQJ�WKH�6SHFLDO�&RXQVHO�WR�SXUVXH�³DQ\�PDWWHUV�WKDW�DURVH�RU�PD\�DULVH�GLUHFWO\�IURP�WKH�

LQYHVWLJDWLRQ´�LV�LQYDOLG��DQG�WKDW�WKH�6SHFLDO�&RXQVHO�KDV�QR�SRZHU�WR�LQYHVWLJDWH�0DQDIRUW�XQGHU�

WKDW�SURYLVLRQ���7KXV��DV�WKH�&RXUW�RI�$SSHDOV�REVHUYHG�LQ�Deaver������)��G�DW�����0DQDIRUW�KDV�

������������������������������������������������������������
��� 7KH�Younger DEVWHQWLRQ�GRFWULQH�ZDV�DOVR�H[WHQGHG�E\�WKH�6XSUHPH�&RXUW�WR�WKH�FRQWH[W�
RI�PLOLWDU\�FRXUW�PDUWLDO�SURFHHGLQJV�LQ�Schlesinger v. Councilman� ����8�6����������±��������
��������QRWZLWKVWDQGLQJ�WKH�DEVHQFH�RI�IHGHUDOLVP�FRQFHUQV��
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DQ�DGHTXDWH� UHPHG\�DW� ODZ�LQ� WKH�IRUP�RI�KLV�SHQGLQJ�PRWLRQV� WR�GLVPLVV�RU� IXWXUH�PRWLRQV� WR�

GLVPLVV�� DQG� WKH� ORQH� UHPDLQLQJ� FRXQW� LQ� WKH� FLYLO� FRPSODLQW� ZLOO� EH� GLVPLVVHG� EDVHG� RQ� WKLV�

HVVHQWLDO�UHTXLUHPHQW�RI�WKH�$3$�LQ�DGGLWLRQ�WR�WKH�Younger GRFWULQH��

7KH�$GPLQLVWUDWLYH�3URFHGXUH�$FW�SURYLGHV�IRU� MXGLFLDO�UHYLHZ�RI�³ILQDO�DJHQF\�DFWLRQ´�

RQO\�ZKHQ�³WKHUH�LV�QR�RWKHU�DGHTXDWH�UHPHG\�LQ�D�FRXUW�´����8�6�&����������7KLV�VHFWLRQ�RI�WKH�

$3$� ³UHIOHFWV� &RQJUHVV¶� MXGJPHQW� WKDW� µWKH� JHQHUDO� JUDQW� RI� UHYLHZ� LQ� WKH� $3$¶� RXJKW� QRW�

µGXSOLFDWH�H[LVWLQJ�SURFHGXUHV�IRU�UHYLHZ�RI�DJHQF\�DFWLRQ¶�RU�µSURYLGH�DGGLWLRQDO�MXGLFLDO�UHPHGLHV�

LQ�VLWXDWLRQV�ZKHUH�&RQJUHVV�KDV�SURYLGHG�VSHFLDO�DQG�DGHTXDWH�UHYLHZ�SURFHGXUHV�¶´��Citizens for 

Responsibility and Ethics in Wash. (“CREW”) v. DOJ������)��G�������������'�&��&LU���������

TXRWLQJ�Bowen v. Massachusetts������8�6�������������������

� ³:KHQ�FRQVLGHULQJ�ZKHWKHU�DQ�DOWHUQDWLYH�UHPHG\�LV�µDGHTXDWH¶�DQG�WKHUHIRUH�SUHFOXVLYH�

RI�$3$�UHYLHZ�´�FRXUWV�ORRN�IRU�³µFOHDU�DQG�FRQYLQFLQJ�HYLGHQFH¶�RI�µOHJLVODWLYH�LQWHQW¶�WR�FUHDWH�

D�VSHFLDO��DOWHUQDWLYH�UHPHG\�DQG�WKHUHE\�EDU�$3$�UHYLHZ�´��CREW������)��G�DW�������TXRWLQJ�

Garcia v. Vilsack�� ���� )��G� ����� ���� �'�&�� &LU�� ������� � ³)RU� H[DPSOH�� ZKHUH� &RQJUHVV� KDV�

SURYLGHG�µDQ�LQGHSHQGHQW�FDXVH�RI�DFWLRQ�RU�DQ�DOWHUQDWLYH�UHYLHZ�SURFHGXUH�¶´�FRXUWV�KDYH�³IRXQG�

FOHDU�PDUNHUV�RI�OHJLVODWLYH�LQWHQW�WR�SUHFOXGH�´��CREW������)��G�DW�������FLWLQJ�El Rio Santa Cruz 

Neighborhood Health Ctr. v. HHS������)��G�������������'�&��&LU����������7KXV��LQ�CREW� WKH�

'�&��&LUFXLW�KHOG� WKDW� WKH�)UHHGRP�RI� ,QIRUPDWLRQ�$FW� �³)2,$´��RIIHUV�DQ�³DGHTXDWH� UHPHG\´�

ZLWKLQ�WKH�PHDQLQJ�RI�VHFWLRQ�����³GHVSLWH�VRPH�PLVPDWFK�EHWZHHQ�WKH�UHOLHI�VRXJKW´�XQGHU�WKH�

$3$�DQG�³WKH�UHOLHI�DYDLODEOH´�XQGHU�)2,$�������)��G�DW�������

�%XW��³>D@Q�DOWHUQDWLYH�UHPHG\�ZLOO�QRW�EH�DGHTXDWH�XQGHU�������LI�WKH�UHPHG\�RIIHUV�RQO\�

µGRXEWIXO�DQG�OLPLWHG�UHOLHI�¶´��Garcia������)��G�DW������TXRWLQJ�Bowen������8�6��DW�������$QG�VR��

LQ�WKH Bowen FDVH��WKH�6XSUHPH�&RXUW�FRQFOXGHG�WKDW�WKH�DELOLW\�WR�REWDLQ�PRQHWDU\�UHOLHI�LQ�WKH�
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8QLWHG�6WDWHV�&ODLPV�&RXUW�ZDV�QRW�WKH�NLQG�RI�³µVSHFLDO�DQG�DGHTXDWH�UHYLHZ�SURFHGXUH¶�WKDW�ZLOO�

RXVW�D�GLVWULFW�FRXUW�RI�������MXULVGLFWLRQ�XQGHU�WKH�$3$´�VLQFH�UHYLHZDELOLW\�RI�D�GHFLVLRQ�E\�WKH�

&ODLPV�&RXUW�ZDV�³GRXEWIXO�´�DQG�WKH�&ODLPV�&RXUW�ODFNHG�HTXLWDEOH�SRZHUV�WR�JUDQW�SURVSHFWLYH�

UHOLHI�������8�6��DW����±����

7KH� '�&�� &LUFXLW� KDV� HPSKDVL]HG� WKDW� EHFDXVH� VHFWLRQ� ���� RQO\� UHTXLUHV� DQ� DGHTXDWH�

DOWHUQDWLYH��³µWKH�DOWHUQDWLYH�UHPHG\�QHHG�QRW�SURYLGH�UHOLHI�identical�WR�UHOLHI�XQGHU�WKH�$3$¶�LQ�

RUGHU�WR�KDYH�SUHFOXVLYH�HIIHFW�´��CREW������)��G�DW�������HPSKDVLV�LQ�RULJLQDO���TXRWLQJ�Garcia��

����)��G� DW� ����� �5DWKHU�� DQ� DOWHUQDWLYH� UHPHG\�QHHG� RQO\� RIIHU� UHOLHI� RI� ³WKH� VDPH�JHQUH´� WR�

SUHFOXGH�$3$�UHYLHZ���El Rio������)��G�DW�������see CREW������)��G�DW�������GLVPLVVLQJ�$3$�

FODLP�HYHQ�WKRXJK�UHOLHI�XQGHU�)2,$�ZDV�QRW�WKH�VDPH�DV�UHOLHI�XQGHU�WKH�$3$���Garcia������)��G�

DW������DIILUPLQJ�WKH�GLVPLVVDO�RI�DQ�$3$�FODLP�LQ�SDUW�EHFDXVH�WKH�DOWHUQDWLYH�UHPHG\�RIIHUHG�

³GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI�DJDLQVW�WKH�DJHQF\�LWVHOI��LQ�DGGLWLRQ�WR�PRQH\�GDPDJHV�´�ZKLFK�

ZDV�VXSHULRU�WR�UHOLHI�WKDW�FRXOG�EH�REWDLQHG�XQGHU�WKH�$3$�����

� 7KXV�� ³>W@KH� UHOHYDQW� TXHVWLRQ� XQGHU� WKH� $3$� �� �� �� LV� QRW� ZKHWKHU´� RQH� ODZVXLW� LV� ³DV�

HIIHFWLYH�DV�DQ�$3$�ODZVXLW�´�EXW�ZKHWKHU�WKH�UHPHG\�SURYLGHG�WKURXJK�DOWHUQDWLYH�OHJDO�PHDQV�LV�

DGHTXDWH���Garcia������)��G�DW������� �+HUH�� WKH� )HGHUDO� 5XOHV� RI� &ULPLQDO� 3URFHGXUH� RIIHU�

SODLQWLII�SUHFLVHO\�WKH�NLQG�RI�DOWHUQDWLYH�UHOLHI�WKDW�SUHFOXGHV�GXSOLFDWLYH�$3$�UHYLHZ���

������������������������������������������������������������
��� 7KH�Garcia &RXUW�REVHUYHG�WKDW�DQ�DFWLRQ�IRU�GLVFULPLQDWLRQ�³DJDLQVW�LQGLYLGXDOV�PD\�EH�
DGHTXDWH�HYHQ�LI�VXFK�DFWLRQV�µFDQQRW�UHGUHVV�WKH�V\VWHPLF�ODJV�DQG�ODSVHV�E\�IHGHUDO�PRQLWRUV¶�
DQG�HYHQ�LI�VXFK�VXLWV�������PD\�EH�������OHVV�HIIHFWLYH�LQ�SURYLGLQJ�V\VWHPLF�UHOLHI�>@�WKDQ�FRQWLQXLQJ�
MXGLFLDO�RYHUVLJKW�´������)��G�DW������TXRWLQJ�Women’s Equity Action League v. Cavazos������)��G�
����������'�&��&LU����������³7KLV�LV�EHFDXVH�������µVLWXDWLRQ�VSHFLILF�OLWLJDWLRQ�DIIRUGV�DQ�DGHTXDWH��
HYHQ� LI� LPSHUIHFW� UHPHG\�¶´� � Id.�� TXRWLQJ� Women’s Equity Action League�� ���� )��G� DW� ����
�H[SODLQLQJ�WKDW�WKLUG�SDUW\�VXLWV�DUH�DQ�DGHTXDWH�UHPHG\�IRU�DOOHJHG�YLFWLPV�RI�VWDWXWRU\�YLRODWLRQV�
VXFK�DV�GLVFULPLQDWLRQ�EHFDXVH�WKH\�SURYLGH�UHOLHI�³RI�WKH�VDPH�JHQUH´�DV�WKDW�RIIHUHG�E\�DQ�$3$�
FODLP���
�
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)HGHUDO�5XOH�RI�&ULPLQDO�3URFHGXUH����E�����SHUPLWV�D�GHIHQGDQW�WR�ILOH�D�PRWLRQ�WR�GLVPLVV�

KLV�LQGLFWPHQW�EDVHG�RQ�³D�GHIHFW�LQ�LQVWLWXWLQJ�WKH�SURVHFXWLRQ�´��)HG��5��&ULP��3�����E�����$����

%HFDXVH�0DQDIRUW�LV�FXUUHQWO\�D�GHIHQGDQW�LQ�D�SHQGLQJ�FULPLQDO�FDVH�EHIRUH�WKH�&RXUW��KH�KDV�EHHQ�

JUDQWHG�WKH�RSSRUWXQLW\�WR�EULQJ�D�PRWLRQ�FKDOOHQJLQJ�KLV�SURVHFXWLRQ��DQG�KH�KDV�DOUHDG\�H[HUFLVHG�

WKDW�ULJKW�E\�ILOLQJ�D�PRWLRQ�DGYDQFLQJ�WKH�YHU\�FRQFHUQV�VHW�IRUWK�LQ�WKH�LQVWDQW�FRPSODLQW���7KDW�

PRWLRQ�KDV�EHHQ�IXOO\�EULHIHG��DQG�LW�ZDV�DUJXHG�EHIRUH�WKLV�&RXUW�RQ�$SULO�����������

� 3ODLQWLII�DUJXHV�WKDW�WKH�PRWLRQ�KH�ILOHG�LQ�KLV�FULPLQDO�FDVH�GRHV�QRW�SURYLGH�DQ�DGHTXDWH�

UHPHG\�DW�ODZ�EHFDXVH�WKH�FULPLQDO�UXOHV�GR�QRW�FRQWHPSODWH�SURVSHFWLYH�UHOLHI��DQG�³GR�QRW�SURYLGH�

DQ\�PHFKDQLVP�WR�DGGUHVV�WKH�SRWHQWLDOO\�SHUSHWXDO�H[HUFLVH�RI�ultra vires DXWKRULW\�´��3O�¶V�2SS��

DW������+H�PDLQWDLQV�WKDW�KH�VKRXOG�EH�SHUPLWWHG�WR�SXUVXH�WKLV�SDUDOOHO�FLYLO�DFWLRQ�EHFDXVH�WKH�

³EURDGHVW�UHOLHI�WKDW�>KH@�FRXOG�VHFXUH�LQ�WKH�SHQGLQJ�FULPLQDO�VXLW�DJDLQVW�KLP�LV�GLVPLVVDO�RI�WKDW�

VLQJOH�SURFHHGLQJ�´��Id. �

� %XW�DV�WKH�DXWKRULWLHV�VHW�IRUWK�DERYH�GHPRQVWUDWH��WKH�ODZ�GRHV�QRW�UHTXLUH�WKDW�D�FODLPDQW�

PXVW�EH�DEOH�WR�REWDLQ�DQ�LGHQWLFDO�UHPHG\�HOVHZKHUH��DV�ORQJ�DV�WKH�OHJDO�DYHQXH�DYDLODEOH�WR�KLP�

SURYLGHV�DQ�³DGHTXDWH´�RQH���)XUWKHU��WKHUH�LV�QR�³\DZQLQJ�JDS´�EHWZHHQ�WKH�UHOLHI�5XOH����DIIRUGV�

DQG�WKH�UHOLHI�SODLQWLII�VHHNV�XQGHU�WKH�$3$���See CREW������)��G�DW������� ,I�WKH�&RXUW�JUDQWV�

0DQDIRUW¶V�PRWLRQ� WR� WKH� GLVPLVV� WKH� LQGLFWPHQW� LQ� WKH� FULPLQDO� FDVH� RQ� WKH� JURXQGV� WKDW� WKH�

$SSRLQWPHQW� 2UGHU� H[FHHGHG� WKH� $FWLQJ� $WWRUQH\� *HQHUDO¶V� DXWKRULW\�� 0DQDIRUW� ZLOO� KDYH�

DFKLHYHG�WKH�SULPDU\�REMHFWLYH�RI�WKLV�ODZVXLW���WKH�LVVXDQFH�RI�DQ�RUGHU�WR�WKDW�HIIHFW���See 7U��DW�

����³%XW�,�GR�NQRZ�LI�,�JHW�DQ�RUGHU�KHUH��DQG�\RX�VD\�WKDW�WKH�MXULVGLFWLRQ�DV�H[HUFLVHG�WR�GDWH�LV�

EH\RQG�WKH�VFRSH�RI�WKH�DSSRLQWPHQW�RUGHU�DQG�LQ�YLRODWLRQ�RI�WKH�UHJV��QRZ�ZH�KDYH�VRPHWKLQJ�LQ�

KDQG� WR�JR�DQG�VWRS� WKH� VSHFLDO�FRXQVHO�ZKHQ� WKH\� LVVXH�D�JUDQG� MXU\� VXESRHQD� LQ�DQ�RQJRLQJ�
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LQYHVWLJDWLRQ��ZH�FDQ�PRYH�WR�TXDVK���:H¶OO�KDYH�DQ�RUGHU�WKDW�VD\V�WKH�VFRSH�KDV�EHHQ�H[FHHGHG��

DQG�WKDW�LV�WKH�GLIIHUHQFH�´���

)XUWKHUPRUH�� 0DQDIRUW� DFNQRZOHGJHV� WKDW� LI� WKH� 6SHFLDO� &RXQVHO� SXUVXHV� DGGLWLRQDO�

FKDUJHV�DJDLQVW�KLP�XQGHU�WKH�FKDOOHQJHG�SRUWLRQ�RI�WKH�$SSRLQWPHQW�2UGHU�LQ�WKH�IXWXUH��KH�ZLOO�

KDYH�WKH�DELOLW\�WR�FKDOOHQJH�WKRVH�SURVHFXWLRQV�LQGLYLGXDOO\���See 3O�¶V�2SS��DW������:KLOH�D�VHULHV�

RI�RUGHUV�GLVPLVVLQJ�RQH� LQGLFWPHQW�DW�D� WLPH� LV�D�GLIIHUHQW� IRUP�RI� UHOLHI� WKDQ�D�EODQNHW�RUGHU�

HQMRLQLQJ�DOO�IXWXUH�SURVHFXWLRQV��WKH�UHPHGLHV�DUH�FHUWDLQO\�³RI�WKH�VDPH�JHQUH�´��

,,,�� ,W�DSSHDUV�WKDW�WKH�&RXUW�ODFNV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�WKH�RQO\�SRUWLRQ�RI�
WKH�FRPSODLQW�SODLQWLII�KDV�DVNHG�LW�WR�FRQVLGHU��

)LQDOO\��WKH�&RXUW�QRWHV�WKDW�LW�LV�QRW�DW�DOO�FOHDU�WKDW�WKHUH�LV�D�FDVH�RU�FRQWURYHUV\�WR�EH�

KHDUG� LQ� WKH�ZDNH�RI� WKH�VXUJHU\� WKDW�SODLQWLII�KDV�SHUIRUPHG�RQ�KLV�RZQ�FRPSODLQW�� �7KH�RQO\�

DVSHFW� RI� WKLV� FDVH� WKDW� LV� OHIW� VWDQGLQJ� LV�0DQDIRUW¶V� HIIRUW� WR� IRUHVWDOO� XQVSHFLILHG� DQG� DV� \HW�

XQNQRZQ�IXWXUH�GHYHORSPHQWV� LQ� WKH�6SHFLDO�&RXQVHO� LQYHVWLJDWLRQ��DQG�D�FODLP�RI� WKDW�QDWXUH��

ZKHUH�WKH�KDUP�LV�SXUHO\�VSHFXODWLYH��UDLVHV�VLJQLILFDQW�VWDQGLQJ�DQG�ULSHQHVV�LVVXHV��

7KHUH�ZDV�QR�TXHVWLRQ�WKDW�WKH�&RXUW�KDG�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�&RXQW�,�RI�WKH�

FRPSODLQW�DW�WKH�WLPH�LW�ZDV�ILOHG��DQG�SODLQWLII�KDV�QRW�ILOHG�DQ�DPHQGHG�FRPSODLQW����%XW�DIWHU�

SODLQWLII�WUXQFDWHG�KLV�DFWLRQ�DW�WKH�KHDULQJ��WKH�&RXUW�LQYLWHG�WKH�SDUWLHV�WR�VXEPLW�VXSSOHPHQWDO�

PHPRUDQGD�³DGGUHVVLQJ� WKH�TXHVWLRQ�RI�ZKHWKHU� WKH�&RXUW�KDV� VXEMHFW�PDWWHU� MXULVGLFWLRQ�RYHU�

&RXQW�,�QRZ�WKDW�SODLQWLII�KDV�ZLWKGUDZQ�DQ\�FODLPV�IRU�GHFODUDWRU\�RU�LQMXQFWLYH�UHOLHI�UHODWLQJ�WR�

������������������������������������������������������������
��� &RXQW�,,��ZKLFK�SODLQWLII�KDV�ZLWKGUDZQ��ZRXOG�KDYH�IDLOHG�IRU�ODFN�RI�WKH�VXEMHFW�PDWWHU�
MXULVGLFWLRQ�UHTXLUHG�EHIRUH�D�IHGHUDO�FRXUW�PD\�KHDU�D�FDVH�VLQFH�LW�ZDV�SUHGLFDWHG�VROHO\�RQ�WKH�
'HFODUDWRU\�-XGJPHQW�$FW�ZKLFK�GRHV�QRW�VXSSO\�DQ�LQGHSHQGHQW�EDVLV�IRU�IHGHUDO�MXULVGLFWLRQ���Ali 
v. Rumsfeld������)��G�����������'�&��&LU���������GLVPLVVLQJ�SODLQWLIIV¶�FODLP�XQGHU�WKH�'HFODUDWRU\�
-XGJPHQW�$FW�EHFDXVH�WKH\�KDG�³QRW�DOOHJHG�D�FRJQL]DEOH�FDXVH�RI�DFWLRQ�DQG�WKHUHIRUH�KD>G@�QR�
EDVLV�XSRQ�ZKLFK�WR�VHHN�GHFODUDWRU\�UHOLHI´�VLQFH�WKH�$FW�GRHV�QRW�³SURYLGH�D�FDXVH�RI�DFWLRQ´�RU�
DQ�³LQGHSHQGHQW�VRXUFH�RI�IHGHUDO�MXULVGLFWLRQ´���TXRWLQJ�C&E Servs., Inc. of Wash. v. D.C. Water 
& Sewer Auth.������)��G�����������'�&��&LU���������
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WKH�SHQGLQJ�LQGLFWPHQWV��DQG�KH�VHHNV�SURVSHFWLYH�UHOLHI��LQFOXGLQJ�DQ�RUGHU�µHQMRLQLQJ�WKH�6SHFLDO�

&RXQVHO¶V� IXWXUH�ultra vires H[HUFLVH�RI�DXWKRULW\�XQGHU¶� WKH�$SSRLQWPHQW�2UGHU�´� �0LQ��2UGHU�

�$SU������������

)HGHUDO�FRXUWV�DUH�FRXUWV�RI� OLPLWHG�MXULVGLFWLRQ�DQG�WKH�ODZ�SUHVXPHV�WKDW�³D�FDXVH�OLHV�

RXWVLGH�WKLV�OLPLWHG�MXULVGLFWLRQ�´��Kokkonen v. Guardian Life Ins. Co. of Am.������8�6�����������

��������FLWDWLRQ�RPLWWHG���see also Gen. Motors Corp. v. EPA������)��G�����������'�&��&LU��������

�³$V�D�FRXUW�RI�OLPLWHG�MXULVGLFWLRQ��ZH�EHJLQ��DQG�HQG��ZLWK�DQ�H[DPLQDWLRQ�RI�RXU�MXULVGLFWLRQ�´����

³>6@XEMHFW�PDWWHU�MXULVGLFWLRQ�PD\�QRW�EH�ZDLYHG��DQG�������FRXUWV�PD\�UDLVH�WKH�LVVXH�sua sponte�´��

NetworkIP, LLC v. FCC������)��G�����������'�&��&LU���������TXRWLQJ�Athens Cmty. Hosp., Inc. v. 

Schweiker������)��G�����������'�&��&LU����������7KXV��)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����K�����

SURYLGHV�WKDW�D�GLVWULFW�FRXUW�PXVW�GLVPLVV�D�FRPSODLQW�ZKHQ�LW�LV�HYLGHQW�WKDW�LW�ODFNV�VXEMHFW�PDWWHU�

MXULVGLFWLRQ���)HG��5��&LY��3�����K��������

³7R�VWDWH�D�FDVH�RU�FRQWURYHUV\�XQGHU�$UWLFOH�,,,��D�SODLQWLII�PXVW�HVWDEOLVK�VWDQGLQJ�´��Ariz.

Christian Sch. Tuition Org. v. Winn������8�6�������������������FLWLQJ�Allen v. Wright������8�6��

���������������� see also Lujan������8�6��DW�������6WDQGLQJ�LV�D�QHFHVVDU\�SUHGLFDWH�WR�DQ\�H[HUFLVH�

RI�IHGHUDO�MXULVGLFWLRQ��DQG�LI�LW�LV�ODFNLQJ��WKHQ�WKH�GLVSXWH�LV�QRW�D�SURSHU�FDVH�RU�FRQWURYHUV\�XQGHU�

$UWLFOH�,,,��DQG�IHGHUDO�FRXUWV�KDYH�QR�VXEMHFW�PDWWHU�MXULVGLFWLRQ�WR�GHFLGH�WKH�FDVH���Dominguez 

v. UAL Corp.������)��G�������������'�&��&LU����������7KH�SODLQWLII�EHDUV�WKH�EXUGHQ�RI�HVWDEOLVKLQJ�

VWDQGLQJ��Lujan������8�6��DW������DQG�KH�PXVW�GHPRQVWUDWH�WKDW�����KH�KDV�VXIIHUHG�DQ�³LQMXU\�LQ�

IDFW´������ WKH�LQMXU\�LV�³IDLUO\�WUDFHDEOH�WR�WKH�FKDOOHQJHG�DFWLRQ�RI� WKH�GHIHQGDQW´��DQG����� LW� LV�

³OLNHO\��DV�RSSRVHG�WR�PHUHO\�VSHFXODWLYH��WKDW�WKH�LQMXU\�ZLOO�EH�UHGUHVVHG�E\�D�IDYRUDEOH�GHFLVLRQ�´��

Lujan�� ����8�6�� DW� ���±����TXRWLQJ�Simon v. E. Ky. Welfare Rights Org.�� ����8�6��������±���
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��������LQWHUQDO�HGLWV�RPLWWHG���see also Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. Inc.��

����8�6����������±�������������

7R�DOOHJH� WKH� ILUVW�HOHPHQW�RI� VWDQGLQJ�� LQMXU\�LQ�IDFW��D�SODLQWLII�PXVW� VKRZ� WKDW�KH�KDV�

³VXIIHUHG� µDQ� LQYDVLRQ� RI� D� OHJDOO\� SURWHFWHG� LQWHUHVW¶� WKDW� LV� µFRQFUHWH� DQG� SDUWLFXODUL]HG¶� DQG�

µDFWXDO�RU�LPPLQHQW��QRW�FRQMHFWXUDO�RU�K\SRWKHWLFDO�¶´��Spokeo, Inc. v. Robins������6��&W��������

�������������TXRWLQJ�Lujan������8�6��DW�������,Q�D�FDVH�DOOHJLQJ�IXWXUH�KDUP��WKLV�PHDQV�WKDW�WKH�

³WKUHDWHQHG�LQMXU\�PXVW�EH�certainly impending�WR�FRQVWLWXWH�LQMXU\�LQ�IDFW�´��Clapper v. Amnesty 

Int’l USA������8�6�������������������HPSKDVLV�LQ�RULJLQDO���TXRWLQJ�Whitmore v. Arkansas������

8�6������������������ see also Pub. Citizen, Inc. v. Nat’l Highway Traffic Safety Admin.������)��G�

������ ����� �'�&�� &LU�� ������ �REVHUYLQJ� WKDW� WKH� LQMXU\� PXVW� EH� ³FHUWDLQO\� LPSHQGLQJ� DQG�

LPPHGLDWH�±�QRW�UHPRWH��VSHFXODWLYH��FRQMHFWXUDO��RU�K\SRWKHWLFDO´������

:KLOH�0DQDIRUW�KDV�LGHQWLILHG�KDUP�KH�KDV�VXIIHUHG�E\�YLUWXH�RI�WKH�LQGLFWPHQWV�WKDW�DUH�

DOUHDG\�SHQGLQJ��see 3O�¶V�6XSSO��0HP��DW����QRZ�WKDW�KH� LV�QRW�SUHGLFDWLQJ�KLV�FODLP�RQ� WKRVH�

HYHQWV��EXW�UDWKHU�RQ�ZKDW�PLJKW�EHIDOO�KLP�LQ�WKH�IXWXUH��LW�GRHV�QRW�DSSHDU�WKDW�KH�KDV�LGHQWLILHG�

DQ\�KDUP�WKDW�LV�DFWXDO�RU�LPPLQHQW��DQG�QRW�K\SRWKHWLFDO���,QGHHG��WKHUH�DUH�QR�IDFWXDO�DOOHJDWLRQV�

LQ�WKH�FRPSODLQW�UHODWHG�WR�SRVVLEOH�IXWXUH�SURVHFXWLRQV��

3ODLQWLII�OLNHQV�KLPVHOI�WR�WKH�Juluke SODLQWLIIV��EXW�WKLV�FDVH�GRHV�QRW�DOOHJH�WKDW�0DQDIRUW¶V�

RZQ�FRQGXFW�ZLOO�EH�FKLOOHG�LQ�DQ\�ZD\�E\�WKH�SRVVLELOLW\�RI�IXWXUH�SURVHFXWLRQ���Compare Susan 

B. Anthony List v. Driehaus�� ���� 6�� &W�� ������ ����±��� ������� �KROGLQJ� WKDW� WKH� SODLQWLIIV�

HVWDEOLVKHG�VWDQGLQJ�E\�DOOHJLQJ� WKHLU� LQWHQW� WR�HQJDJH� LQ�SROLWLFDO� VSHHFK��ZKLFK�ZDV�DUJXDEO\�

SURVFULEHG�E\�VWDWXWH��DQG�WKH�VXEVWDQWLDO�WKUHDW�RI�IXWXUH�DGPLQLVWUDWLYH�DQG�FULPLQDO�HQIRUFHPHQW�

������������������������������������������������������������
��� 7KH� 6XSUHPH� &RXUW� KDV� REVHUYHG� WKDW� LQ� VRPH� LQVWDQFHV� VWDQGLQJ�PD\� EH� HVWDEOLVKHG�
³EDVHG�RQ�D�µVXEVWDQWLDO�ULVN¶�WKDW�WKH�KDUP�ZLOO�RFFXU�´��Clapper������8�6��DW�����Q����
�
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RI�WKH�VWDWXWH�DJDLQVW�WKHP���DQG�MedImmune, Inc. v. Genentech, Inc.������8�6����������±����������

�FRQFOXGLQJ� WKDW� D� OLFHQVHH�ZDV�QRW� UHTXLUHG� WR� WHUPLQDWH�RU�EUHDFK� OLFHQVH� DJUHHPHQW�SULRU� WR�

VHHNLQJ�GHFODUDWRU\�MXGJPHQW�RI�SDWHQW�LQYDOLGLW\�EHFDXVH�D�OLYH�FDVH�RU�FRQWURYHUV\�H[LVWHG�GXH�

WR�WKH�IDFW�WKDW�LWV�DFWLRQV�ZHUH�³HIIHFWLYHO\�FRHUFHG´���with Clapper������8�6��DW������ILQGLQJ�WKDW�

UHVSRQGHQWV¶�WKHRU\�RI�IXWXUH�LQMXU\�ZDV�WRR�VSHFXODWLYH�WR�VDWLVI\�WKH�UHTXLUHPHQW�WKDW�WKUHDWHQHG�

LQMXU\�PXVW�EH�³FHUWDLQO\�LPSHQGLQJ´�EHFDXVH�WKH�FKDOOHQJHG�VWDWXWH�DW�PRVW�³DXWKRUL]HV�±�EXW�GRHV�

QRW�PDQGDWH�RU�GLUHFW�±�WKH�VXUYHLOODQFH�WKDW�UHVSRQGHQWV�IHDU�´�VR�UHVSRQGHQWV¶�DOOHJDWLRQV�³DUH�

QHFHVVDULO\�FRQMHFWXUDO´���DQG�United Presbyterian Church v. Reagan������)��G�����������±���

�'�&��&LU���������GHWHUPLQLQJ�WKDW�SODLQWLIIV�KDG�QR�VWDQGLQJ�ZKHUH�WKH�FKDOOHQJHG�SROLF\�³LVVXHV�

QR�FRPPDQGV�RU�SURKLELWLRQV�������DQG�VHWV�IRUWK�QR�VWDQGDUGV�JRYHUQLQJ�>SULYDWH@�FRQGXFW´���

$QG�HYHQ�LI�0DQDIRUW�FDQ�RYHUFRPH�WKH�IDLUO\�ORZ�WKUHVKROG�RI�WKH�LQMXU\�LQ�IDFW�LQTXLU\��

DQ�DFWLRQ�WKDW�LV�OLPLWHG�WR�IXWXUH�DFWLRQ�E\�WKH�6SHFLDO�&RXQVHO�FDQ�KDUGO\�EH�GHHPHG�WR�EH�ULSH���

³7KH�ULSHQHVV�GRFWULQH�JHQHUDOO\�GHDOV�ZLWK�ZKHQ�D�IHGHUDO�FRXUW�FDQ�RU�VKRXOG�GHFLGH�D�FDVH���3DUW�

RI�WKH�GRFWULQH�LV�VXEVXPHG�LQWR�WKH�$UWLFOH�,,,�UHTXLUHPHQW�RI�VWDQGLQJ��ZKLFK�UHTXLUHV�D�SHWLWLRQHU�

WR�DOOHJH�inter alia�DQ�LQMXU\�LQ�IDFW�WKDW�LV�µLPPLQHQW¶�RU�µFHUWDLQO\�LPSHQGLQJ�¶´��Am. Petroleum 

Inst. v. EPA������)��G�����������'�&��&LU���������see also Lujan������8�6��DW������KROGLQJ�LQMXU\�

LQ�IDFW�PXVW�EH�³DFWXDO�RU�LPPLQHQW´��� �%XW�³>H@YHQ�LI�D�FDVH�LV�µFRQVWLWXWLRQDOO\�ULSH�¶�������WKHUH�

PD\�DOVR�EH�µSUXGHQWLDO�UHDVRQV�IRU�UHIXVLQJ�WR�H[HUFLVH�MXULVGLFWLRQ�¶´��Am. Petroleum Inst.������

)��G�DW������TXRWLQJ�Nat’l Park Hosp. Ass’n v. Dep’t of Interior������8�6��������������������$V�

WKH�'�&��&LUFXLW�KDV�H[SODLQHG��

7KH�IXQGDPHQWDO�SXUSRVH�RI�WKH�ULSHQHVV�GRFWULQH�LV�³WR�SUHYHQW�WKH�FRXUWV��
WKURXJK�DYRLGDQFH�RI�SUHPDWXUH�DGMXGLFDWLRQ��IURP�HQWDQJOLQJ�WKHPVHOYHV�
LQ�DEVWUDFW�GLVDJUHHPHQWV�RYHU�DGPLQLVWUDWLYH�SROLFLHV��DQG�DOVR�WR�SURWHFW�
WKH�DJHQFLHV�IURP�MXGLFLDO�LQWHUIHUHQFH�XQWLO�DQ�DGPLQLVWUDWLYH�GHFLVLRQ�KDV�
EHHQ� IRUPDOL]HG�DQG� LWV�HIIHFWV� IHOW� LQ�D�FRQFUHWH�ZD\�E\� WKH�FKDOOHQJLQJ�
SDUWLHV�´���
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Sprint Corp. v. FCC������)��G�����������'�&��&LU���������TXRWLQJ�Nat’l Park Hosp. Ass’n������

8�6��DW����±������

� :KLOH�WKH�FRQVWLWXWLRQDO�DVSHFW�RI�ULSHQHVV�PD\�LQYROYH�WKH�VDPH�LPSHQGLQJ�LQMXU\�LQ�IDFW�

UHTXLUHPHQW�WKDW�LV�QHFHVVDU\�IRU�VWDQGLQJ��WKH�SUXGHQWLDO�DVSHFW�RI�ULSHQHVV�UHTXLUHV�PRUH���D�FRXUW�

PXVW�³EDODQFH>@�µWKH�ILWQHVV�RI�WKH�LVVXHV�IRU�MXGLFLDO�GHFLVLRQ�DQG�WKH�KDUGVKLS�WR�WKH�SDUWLHV�RI�

ZLWKKROGLQJ�FRXUW�FRQVLGHUDWLRQ�¶´��Nat’l Treasury Emps. Union v. United States������)��G�������

����±����'�&��&LU���������TXRWLQJ�Abbott Labs. v. Gardner������8�6��������������������7KH�ILWQHVV�

RI�DQ�LVVXH�IRU�MXGLFLDO�GHFLVLRQ�GHSHQGV�RQ�ZKHWKHU�WKHUH�DUH�³FRQWLQJHQW�IXWXUH�HYHQWV�WKDW�PD\�

QRW�RFFXU�DV�DQWLFLSDWHG��RU�LQGHHG�PD\�QRW�RFFXU�DW�DOO�´��Thomas v. Union Carbide Agric. Prods. 

Co.������8�6����������±�����������TXRWLQJ���$�&KDUOHV�$ODQ�:ULJKW�HW�DO���Federal Practice and 

Procedure����������G�HG���������see Nat’l Treasury Emps. Union������)��G�DW����� �KROGLQJ�WKDW�

WKH� FDVH�ZDV�QRW� ³ILW>@� IRU� MXGLFLDO� UHYLHZ´�EHFDXVH� WKH� IDFWV�XSRQ�ZKLFK� WKH� FDVH¶V� UHVROXWLRQ�

GHSHQGHG�ZHUH�QRW�³IXOO\�FU\VWDOL]HG´���FLWDWLRQ�RPLWWHG���see also Sprint Corp.������)��G�DW�����

�³)LWQHVV�RI�WKH�LVVXHV�IRU�MXGLFLDO�GHFLVLRQ�LV�PRUH�OLNHO\�WR�EH�IRXQG�ZKHUH�µWKH�LVVXH�WHQGHUHG�LV�

D�SXUHO\�OHJDO�RQH�¶´���TXRWLQJ�Abbott Labs.������8�6��DW�������

6LQFH�LW�LV�QRW�FOHDU�DW�WKLV�SRLQW�ZKDW�DFWLRQV��LI�DQ\��WKH�6SHFLDO�&RXQVHO�ZLOO�WDNH�ZLWK�

UHVSHFW�WR�0DQDIRUW��DQG�ZKHWKHU�WKRVH�IXWXUH�DFWLRQV�ZLOO�EH�VXEMHFW�WR�DWWDFN�IRU�WKH�VDPH�UHDVRQV�

VHW�IRUWK�LQ�WKH�FRPSODLQW��SUXGHQWLDO�FRQVLGHUDWLRQV�ZHLJK�DJDLQVW�KHDULQJ�DQ�DFWLRQ�WR�SURKLELW�

WKHP�QRZ��

�

�

�
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)RU�DOO�RI�WKHVH�UHDVRQV��0DQDIRUW¶V�FLYLO�FDVH�ZLOO�EH�GLVPLVVHG��DQG�KLV�FRQFHUQV�UHJDUGLQJ�

WKH�6SHFLDO�&RXQVHO¶V�LQYHVWLJDWLRQ�ZLOO�EH�WDNHQ�XS�LQ�WKH�FULPLQDO�FDVH��

$�VHSDUDWH�RUGHU�ZLOO�LVVXH��

�

�

�

�
$0<�%(50$1�-$&.621�
8QLWHG�6WDWHV�'LVWULFW�-XGJH�

'$7(���$SULO����������
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